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US. Customs Service 


(T.D. 76-190) 


Antidumping—Water Circulating Pumps, Wet Motor Type, from 
the United Kingdom 


The Secretary of the Treasury makes public a finding of dumping with respect 
to water circulating pumps, wet motor type, from the United Kingdom; 
Section 153.43, Customs Regulations, amended 


, DEPARTMENT OF THE TREASURY, 
Washington, D.C., June 30, 1976. 


TITLE 19—CUSTOMS DUTIES 
Cuapter 1—Unirep States Customs SERVICE 
PART 153—ANTIDUMPING 


Section 201(a) of the Antidumping Act, 1921, as amended (19 
. U.S.C. 160(a)), gives the Secretary of the Treasury responsibility 
: for determination of sales at less than fair value. Pursuant to this 
authority the Secretary of the Treasury has determined that water 
circulating pumps, wet motor type, from the United Kingdom are 
being or are likely to be, sold at less than fair value within the meaning 
of section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)). (Published in the Feprrau Rueister of March 3, 

1976 (41 FR 9245)). 
Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States International Trade Com- 
mission responsibility for determination of injury or likelihood of 
injury. The United States International Trade Ccmmission has 
determined, and on May 27, 1976, it notified the Secretary of the 
Treasury, that an industry in the United States is being injured by 
reason of the importation of water circulating pumps, wet motor 
type, from the United Kingdom that are being, or are likely to be, 
sold at less then fair value within the meaning of the Antidumping 
Act, 1921, as amended. (Published in the Feprrat Recister of 
8° June 4, 1976 (41 FR 22635)). On behalf of the Secretary of the Treas- 
P ury, I hereby make public these determinations, which constitute a 
1 
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finding of dumping with respect to water circulating pumps, wet 
motor type, suitable for use in residential and commercial nystome 
heating systems, from the United Kingdom. 

Section 153.43 of the Customs Regulations is amended by adding 
the following to the list of findings of dumping currently in effect: 


Merchandise Country T.D. 
Water Circulating Pumps, United Kingdom 76-190 
Wet Motor Type 


(Secs. 201, 407, 42 Stat. 11, as amended; 18; 19 U.S.C. 160, 173) 
(APP-2-04) 


Davip R. Macponatp, 
Assistant Secretary of the Treasury. 


[Published in the FepERAL Reaister July 7, 1976 (41 FR 27843)] 


(T.D. 76-191) 
Bonds 


Approval of consolidated aircraft bond (air carrier blanket bond) Customs 
Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
ashington, D.C., July 1, 1976. 


The following consolidated aircraft bond has been approved as 
shown below: 


Date Term Date of Filed with area 
Name of principal and surety Commences Approval director of 
Customs; amount 


Transport Aeros Portuguese S.A.R.L. d/b/a TAP | June 2,1976 | June 7,1976 | New York Sea- 
Portugese Airways in North America; 1140 Ave. port; 
of the Americas, New York, NY; Sentry Insurance $100,000 
a Mutual Company 


The foregoing principal has not been designated as a carrier of 
bonded merchandise. 
(BON-3-01) 
LreonarRp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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Customs Decisions 


(C.D. 4657) 


ConsoLIDATED SEwInG Macutne Corp. or CALIFORNIA 2. 
Unitep States 


On Defendant's Motion to Dismiss 
Court No. 74-2-00430 
Port of Los Angeles 


[Motion granted.] 
(Dated June 21, 1976) 


Serko & Simon (Gerald B. Horn of counsel) for the plaintiff. 
Rex E. Lee, Assistant Attorney General (John N. Politis, trial attorney), for 
the defendant. 


Mauerz, Judge: On November 5, 1971, the entry involved 
in this action was liquidated under item 685.23 of the tariff schedules, 
as modified, and duty was assessed at 11% ad valorem. On Feb- 
ruary 22, 1972, plaintiff filed a claim for relief pursuant to 19 U.S.C. 
1520(c)(1) which provides for a reliquidation to correct a clerical 
error.! Plaintiff claimed that the rate of duty for item 685.23 was 
10.4% rather than 11% as assessed. This claim was granted and 
the entry was reliquidated on March 23, 1972. Excess duties were 
refunded on May 17, 1972. On August 11, 1972, plaintiff filed a protest 
challenging the original classification of the involved merchandise. 

Defendant has moved this court pursuant to rule 4.7 (b) (2) to dismiss 
the action for lack of jurisdiction.” It contends that the protest, filed 
more than 9 months after liquidation, of the entry and 141 days after 


119 U.S.C. 1520(c)(1) provides; 
(ce) Notwithstanding a valid protest was not filed, the appropriate customs officer may, in accordance 
with regulations prescribed by the Secretary, reliquidate an entry to correct— 

(1) aclerical error, mistake of fact, or other inadvertence not amounting to an error in the construction 
of a law, adverse to the importer and manifest from the record or established by documentary evidence, 
in any entry, liquidation, or other customs transaction, when the error, mistake, or inadvertence is 
brought to the attention of the customs service within one year after the date of entry, or transaction, 
or within ninety days after liquidation or exaction when the liquidation or exaction is made more than 
nine months after the date of the entry. or transaction; .. . 

2 Rule 4.7(b)(2) provides: 

(b) Defenses: How Presented: The following defenses may be made by a motion to dismiss the action: 
. . . (2) lack ofjurisdiction of the subject matter; . . . A motion making any of these defenses may be made 
before answer. 
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reliquidation of the entry, is untimely by virtue of 19 U.S.C. 1514(b) (2) 
which provides: 


(2) A protest of a decision, order, or finding described in sub- 
section (a) of this section shall be filed with such customs officer 
within ninety days after but not before— 

(A) notice of liquidation or reliquidation, . 


Plaintiff opposes dismissal, asserting that its protest was in fact 
timely filed. In this connection, it claims that the entry papers in 
question contain a second liquidation stamp of May 17, 1972, which, 
it insists, was the date that the reliquidation occurred. Plaintiff adds 
that this stamp, although pencilled with an ‘“‘X” through it, is prima 
facie evidence of the date upon which this entry was reliquidated. 
It therefore argues that this date of May 17, 1972 commences the 
running of the 90-day-limitation period and that since the protest 
was filed on August 11, 1972, the protest was timely. 

Plaintiff further states that the Customs Service denied the pro- 
test on the merits and not on the grounds of untimeliness and that 
this supports its claim that May 17, 1972 was in fact the date. of 
reliquidation. 

However, plaintiff’s argument that May 17, 1972 was the date of 
reliquidation is specious. For one thing, the actual date of reliquidation, 
March 23, 1972, is clearly stamped on the consumption entry. For 
another, examination of this entry also makes it clear that the customs 
officer erroneously stamped thereon the date of the refund, May 17, 
1972, as the date of the liquidation notwithstanding that that entry 
already bore the stamp “liquidated Nov. 5, 1971.” It is apparent from 
the pencilled ‘““X” running through the stamp stating “liquidated 
May 17, 1972” that this error was recognized. Furthermore, the pos- 
sibility of May 17, 1972 being the actual date of liquidation is totally 
untenable. For that would result in the absurd situation of the 
reliquidation—which (as previously mentioned) took place on March 
23, 1972—occurring prior to the date of liquidation. 

But even assuming arguendo that plaintiff is correct in terming 
the May 17, 1972 date to be the date of reliquidation, its protest was 
still untimely filed. This is underscored by 19 U.S.C. 1514(c) which 
specifically provides: 


(c) . . . The reliquidation of an entry shall not open such entry 
so that a protest may be filed against the decision of the customs 
officer upon any question not involved in such reliquidation. 


In this setting, the reliquidation herein concerned only the ad 
valorem rate to be applied under the liquidated classification. Hence 
a protest involving the original classification was not within the scope 
of this reliquidation. 
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Plaintiff’s further reliance for jurisdiction on the fact that the 
Customs Service denied the protested classification on the merits has 
no basis. For this error by the Customs Service in overlooking the 
untimeliness of the protest and denying it on the merits cannot confer 
jurisdiction on this court where none in fact exists. 19 U.S.C. 1514 
mandates that classification decisions made by the Customs Service 
shall be final and conclusive unless a protest is filed within 90 days of 
liquidation. If, as here, this prerequisite is not met this court lacks 
jurisdiction. 

In accordance with the foregoing, defendant’s motion todismiss the 
action is granted and the action is hereby dismissed. 


(C.D. 4658) 
Pasco Trrminats, Inc. v. Unirep StaTEs 
On Defendant's Motion to Dismiss 
Court No. 74-5-01357 
Dumping duties on sulphur 
Ports of Philadelphia and Wilmington 
[Motion granted.] 
(Dated June 21, 1976) 
Williams, Connolly & Califano (J. Alan Galbraith of counsel) for the plaintiff. 


Rex E. Lee, Assistant Attorney General (Velta A. Melnbrencis, trial attorney), 
for the defendant. 


Matertz, Judge: Defendant has moved pursuant to rule 4.7(b) 
(1) and (2) to dismiss the present action for lack of jurisdiction on the 
ground that plaintiff is neither an importer, consignee or authorized 
agent within the meaning of section 514 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1514),! and hence lacked standing to file the 





1 Section 514, as amended by the Customs Courts Act of 1970, provides that certain specified administra- 
tive decisions of the appropriate customs officer shall be final and conclusive upon all persons unless— 
(a) . . . a protest is filed in accordance with this section, or unless a civil action contesting the denial 
of a protest, in whole or in part, is commenced in the United States Customs Court .... 
and that— 
(b)(1) . . . protests may be filed by the importer, consignee, or any authorized agent of the person 
aying any charge or exaction, .... 


214-101—76——2 
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protests herein and, upon their denial, to invoke the jurisdiction of 
this court under 28 U.S.C. 1582, as amended.? 

The action to which this motion is addressed involves the validity 
of the assessment of dumping duties on four entries of crude sulphur 
in bulk exported from Coatzacoalcos, Veracruz, Mexico aboard the 
S.S. Harold H. Jaquet and imported through the ports of Philadelphia, 
and Wilmington. 

The issue raised by defendant’s motion to dismiss, i.e., whether 
Pasco is a proper party plaintiff herein, has its origin in an Anti- 
dumping Proceeding Notice published on April 6, 1971 by the 
Secretary of the Treasury in connection with elemental sulphur 
exported from Mexico (36 Fed. Reg. 6526). On November 6, 1971, 
the Bureau of Customs (now renamed the Customs Service) published 
a Withholding of Appraisement Notice (36 Fed. Reg. 21364) in con- 
nection with elemental sulphur exported from Mexico to commence on 
November 7, 1971. On February 5, 1972, the Office of the Secretary 
of the Treasury published a determination (37 Fed. Reg. 2798), 
dated February 3, 1972, that elemental sulphur from Mexico was 
being, or likely to be, sold at less than fair value. On May 4, 1972, 
the Tariff Commission (now renamed the International Trade Com- 
mission) notified the Secretary of the Treasury that an industry in 
the United States was being injured by reason of imports from 
Mexico of sulphur sold or likely to be sold at less than fair value. 

On May 10, 1972, the Tariff Commission published its opinion 
determining injury (37 Fed. Reg. 9417), and on June 28, 1972, the 
Assistant Secretary of the Treasury published a finding of dumping 
with respect to such sulphur (37 Fed. Reg. 12727; T.D. 72-179). 

Prior to the commencement of the dumping investigation, a sales 
agreement had been entered into on February 17, 1970 among Azu- 
frera Panamericana, S.A. (Azufrera), a Mexican corporation, E. I. 
DuPont de Nemours and Company (DuPont), a Delaware corpora- 
tion, and Caribbean Sulphur Shipping Company, Limited (Caribbean) 
a Bahamian shipping company wholly owned by Azufrera. Under its 
terms (1) DuPont agreed to purchase from Azufrera at least 80% of 
its crude sulphur requirements for use at two of DuPont’s plants in 
New Jersey; (2) Azufrera agreed to delivery the sulphur to its docks 
at Coatzacoalcos, Veracruz, Mexico and there to load some onto 


2 Section 1582, as amended, supra, provides, in pertinent part, that this court— 

(a) ... shall have exclusive jurisdiction of civil actions instituted by any person whose protest 
pursuant to the Tariff Act of 1930, as amended, has been denied, in whole or in part, by the appropriate 
customs Officer, .... 

+ * * * . . * 

(c) . . . shall not have jurisdiction of an action unless (1) either a protest has been filed, as prescribed 

by section 514 of the Tariff Act of 1930, as amended, and denied .... 
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vessels supplied by Caribbean; (3) title to the sulphur and risk of 
loss thereof was to pass from Azufrera to DuPont when the sulphur 
was loaded onto the vessels at Coatzacoalcos; (4) Caribbean agreed to 
accept delivery of the sulphur at Coatzacoalcos in vessels provided by 
it and to transport and deliver same to docks provided and maintained 
by DuPont; (5) Caribbean agreed to be fully responsible for the safety 
and care of DuPont’s sulphur from the time of loading at Coatzacoalcos 
until its discharge at DuPont’s docks; (6) Caribbean agreed to obtain 
at its expense ocean marine cargo insurance from companies accep- 
table to DuPont for protection of itself and DuPont, and further 
agreed that the policies would name DuPont as an additional insured 
and provide for at least 10 days’ prior written notice to the latter of 
any change in or termination of coverage; (7) the sum of $34.50 per 
long ton, which was to be paid to Azufrera and Caribbean collectively 
for each long ton sold under the contract, included payment both to 
Azufrera of the purchase price and to Caribbean for transporting the 
merchandise in accordance with requirements; (8) payment was to be 
made solely to Azufrera, or its order, as payment in full to both 
Azufrera and Caribbean which would make ther own arrangements 
for remission of the transportation charges to the latter; (9) import 
licenses and any import duties or charges for importation of the sulphur 
sold under the contract into the United States were to be the respon- 
sibility of DuPont. 

The sales agreement was extended through 1971 on the same terms 
and conditions except for a reduction in the delivered sales price to 
$28.50 per long ton. 

Apparently, all parties to the agreement were satisfied with its 
terms until publication on November 6, 1971 of the Withholding of 
Appraisement Notice, which created, as plaintiff put it, ‘‘a new set of 
commercial realities.” See p. 4 of plaintiff’s memorandum replying 
to defendant’s motion to dismiss. Although, under item 415.45 of the 
tariff schedules, crude sulphur entered the United States free of duty, 
the contracting parties were aware that the requisite investigations 
and determinations made by the Secretary of the Treasury and the 
Tariff Commission pursuant to section 201(a) of the Antidumping 
Act of 1921 (19 U.S.C. 160(a)), might result, as they ultimately did, 
in the publication of a finding of dumping. In that event, dumping 
duties would be imposed on all imports of such merchandise commenc- 
ing with crude sulphur entered after November 6, 1971 with respect to 
which appraisement was being withheld. Moreover, since the sales 
agreement provided that DuPont took title at Coatzacoalcos to the 
sulphur it purchased from Azufrera and also assumed liability for 
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all import duties, DuPont would be liable for any dumping duties 
which might be assessed upon the crude sulphur it entered, or with- 
drew from warehouse, for consumption after November 6, 1971. 

DuPont, however, which had contracted to pay $28.50 per long ton, 
would not, plaintiff claims, have taken delivery of the merchandise sub- 
ject to a contingent dumping liability. Accordingly, as plaintiff’s 
counsel stated during oral argument on the present motion, there was 
a decision to “take DuPont off the hook’’ (R. 39). Inasmuch as Pasco 
was wholly owned by Azufrera, and was authorized to do business in 
New Jersey where the merchandise was to be delivered— 


. . . the management of Azufrera and Pasco Terminals resolved 
upon a simple plan, agreed to by DuPont: instead of making the 
sale to DuPont, Azufrera would make the sale to Pasco Ter- 
minals, a wholly owned subsidiary. After importation, Pasco 
Terminals would, in turn, make the sale to DuPont. [Plaintiff’s 
memorandum p. 4. Emphasis in original.] 


As part of this plan, Pasco was to be substituted for Azufrera as 
seller under. the sales agreement. Pasco was also to be the ‘‘importer” 
of the merchandise and liable for all dumping duties that might there- 
after be imposed, thus relieving DuPont of any such obligation under 
the 1970 contract. 

The plan also served another purpose. It avoided, by reason of what 
plaintiff’s counsel claimed to be the administrative practice of the 
Customs Service (R. 24-26), the effect of 19 U.S.C. 160-162 which 
makes it clear that in calculating purchase price or exporter’s sales 
price there shall be deducted the amount of any special dumping 
duties which are, or will be, paid by the manufacturer, producer, 
seller, or exporter, or which are, or will be, refunded to the importer 
by the manufacturer, producer, seller or exporter, directly or in- 
directly. See 19 CFR 153.49(a).’ Since the dumping duty is measured 
by the difference between the ‘foreign market value’’ and the lesser 
purchase price or exporter’s sales price, as the case may be, the result 
of decreasing the purchase price or exporter’s sales price is to increase 
the dumping duty by an equal amount. It is further to be noted that 
19 U.S.C. 161 mandates the levying and collection of such dumping 
duties upon all unappraised merchandise—subject to a dumping find- 
ing—that was entered, or withdrawn from warehouse, for consump- 


3In this connection, 19 CF R 153.56 provides that— 


. . . Ifit appears that the merchandise is imported by a person who is the exporter within the meaning 
of such section 207, where the exporter’s sales price is less than foreign market value, the special dumping 
duty shall equal the difference between the exporter’s sales price ana the foreign market value on the 
date of exportation, or, if there is no foreign market value, between the exporter’s sales price and the 
constructed value, any foreign currency involved being converted into U.S, money as of the date of 
exportation. 

Under section 207 of the Antidumping Act, 1921 (19 U.S.C. 166), an “exporter” of imported merchandise 

includes a person owned or controlled by the manufacturer or producer. 
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tion, wp to 120 days before the question of dumping was raised by or 
presented to the Secretary. 

Plaintiff contends: that the following events ensued, in the order 
listed: _ (1), the plan became effective on November 8, 1971; (2) it 
purchased the sulphur’ involved in the four entries herem from 
Azufrera on November 9 and December 6, 1971; (3) Dunnington and 
Arnold of Philadelphia, Inc. (sometimes hereafter referred to as 
“TD & A’’), a customhouse broker, acted as plaintiff’s agent and 
arranged, pursuant to instructions, for entry of the merchandise as 
nominal owner, naming (or intending to name) plaintiff as ultimate 
consignee; and (4) after importation, plaintiff sold the sulphur to 
DuPont. 

On the basis of the foregoing commercial and customs transactions, 
plaintiff claims to be the appropriate party under section 514, supra, 
to file the protests herein and to commence the instant action under 
section 1582, supra. 

As evidence of the plan to modify the sales agreement and to relieve 
DuPont of any liability for dumping duties, plaintiff relies upon a 
letter, dated December 3, 1971, from Marlin E. Sandlin, vice chairman 
of the board and chief executive officer of Azufrera addressed to 
Robert P. French of DuPont’s Purchasing Department, which reads 
as follows: 

Gentlemen: 

This will confirm our agreement effective November 8, 1971, to 
substitute our wholly owned subsidiary, Pasco Terminals, Inc., 


for Azufrera Panamericana, S.A., as the Seller under our Sulphur 
Sales Agreement with you dated February 17, 1970. 


The effect of this Supplemental Agreement is to enable Pasco 
Terminals, Inc., to act..as the importer of our sulphur, sold and 
delivered. to you in the United States and to relieve you of any 
liability or obligation under the Antidumping Act with respect to 
sulphur sold and delivered to you in the United States. 


Pasco Terminals, Inc., will comply with whatever requirements 
may be imposed by the Bureau of Customs of the Treasury 
Department of the United States with respect to such sulphur 
deliveries. 


If the above and foregoing is in accordance with your under- 
standing of our agreement, please indicate your acceptance in 
the space provided below. 


The notation below Marlin E. Sandlin’s signature states: 


Acceptep, this the 28th 
December, 1971. 
E. I. duPont de Nemours & Co., Inc. 
By: [signature illegible] 
DIrEcToR 
Purchasing Department 
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Plaintiff also relies upon another Jetter, dated November 9, 1971, 
prepared by M. Brito of Internationa) Chartering Services, Inc. 
(International), as agent for Caribbean, and addressed to Lavino 
Shipping Co. (Lavino), its steamship agent in Philadelphia, which 
instructed Lavino to arrange for entry of the sulphur shipped on the 
Harold H. Jaquet, as follows: 


S/S “Harotp H. Jaqurr”’ V/153 
Gentlemen: 


This confirms our telephone conversation of yesterday, whereby 
we informed you that commencing with the next arrival of the 
subject vessel at Thompson’s Point and Deepwater Point on 
November 16, 1971, you should use the value of $28.50 per 
L.T. CIF on Azufrera Panamericana’s Invoices for Customs 
Cargo Entry purposes. 


We are detailing below the value distribution which sould be 
shown in the invoices: 


F.0.B. Value Coatzacoalcos $23. 00 
Insurance .10 
Freight 5. 40 

$28. 50 





We wish to remind you again that these invoices are for Customs 
Entry and internal purposes only and are not to be delivered to; 
shown to; or discussed with any customer. 


Also, commencing immediately and until otherwise instructed 
by us, please show in Azufrera Panamericana’s invoices Pasco’s 
Terminal and the discharging port as Importer of the cargoes. 


As requested in our telephone conversation yesterday, you will 
arrange to have your Custom House Broker post with each 
local Custom House an Anti Dumping Bond under the name of 
Pasco’s Terminal, which will guarantee the payment of any 
duty and we understand from our conversation that Customs 
require a Bond for the 10% of the value of the cargo and the cost 
will be $0.50 per $1,000.00 with a minimum of $10.00. 


Please have this additional Bond charge included in the regular 
Port Disbursements Accounts to us. 


Thanking you for your cooperation on this matter, we remain, 


It appears that Lavino, acting upon the foregoing instructions,‘ 
thereupon prepared four commercial invoices on Azufrera’s letterhead 





4 A letter dated May 5, 1975, from M. W. Mathiasen of Lavino to the U.S. Department of Justice, Customs 
Section, states, in pertinent part: 
- - Dunnington and Arnold were engaged and paid by Lavino Shipping Company, As Agents, to 
prepare Customs Entry papers for this shipment. We do not have copies of the entries on file and 
therefore cannot verify the entry numbers. 


In accordance with the instructions from our principals, we prepared the invoices, copies of which 


are attached. 


Also enclosed is a copy of the cargo receipt which was used in lieu of bill of lading. 
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billing Pasco for two sales of crude sulphur (covered by entries 
003575 and 062A) on November 9, 1971 and for another two sales of 
crude sulphur (covered by entries 066A and 004007) on December 6, 
1971.5 

Lavino also engaged Dunnington and Arnold to arrange for entry 
of the sulphur and supplied the Jatter with the commercial invoices 
it had prepared for Azufrera and which were the basis for the four 
entries subsequently filed with the Bureau of Customs. D & A then 
entered the merchandise as importer of record and nominal consignee 
for DuPont on entry 003575 °® and for Pasco on the other three entries, 
as follows: 





Entry ae of Date of Date of Date of 
No. ecord Exporta- Importa- Entry 
tion tion 
003575 Dunnington and 10-13-71 11- 1-71 11-29-71 
Arnold of Philadel- Philadelphia, 
phia, Inc., for ac- Pa. 
count of E. I. 
DuPont De 
Nemours 
062A Dunnington and 11-11-71 11-16-71 11-18-71 
Arnold of Phila., Wilmington, 
Inc., for account of Del. 
Pascos Terminal 
004007 Dunnington and 11-30-71 12- 8-71 12-14-71 
Arnold of Philadel- Philadelphia, 
phia, Inc., for ac- Pa, 
count of Pascos 
Terminal 
066A Dunnington and 11-30-71 12- 9-71 12-29-71 
Arnold of Philadel- Wilmington, 
phia, Inc., for ac- Del. 


count of Pascos 
Terminal, Inc. 


5 An affidavit of Rodolfo Cruz Miramontes, general counsel of Azufrera and secretary of Azufrera’s wholly- 
owned subsidiaries, Pasco and Caribbean, states that Pasco’s records “‘reflect”’ that it ‘‘ purchased sulphur 
from Azufrera on November 9, 1971 and December 6, 1971, f.0.b. Coatzacoalcos, Veracruz,’’ as shown by the 
consumption entries herein. 

¢ Dunnington and Arnold’s vice president, James A. McCauley, states in an affidavit (p. 3) that the ste- 
nographer*‘should have typed in‘ Pasco Terminals, Inc.’ ” instead of DuPont on entry 003575. He alsostates 
that there were two shipments of sulphur, but the cargo aboard each shipment was to be discharged at two 
different points in New Jersey (p. 2). However, the entries do not bear this out. In fact, there were three 
shipments from Mexico on the Harold H. Jaquet; the first (entry 003575) left Coatzacoalcos on 10-13-71; the 
second (entry 062A) left that port on 11-11-71; and the third (entries 066A and 004007), which had cargo 
destined for both Deepwater Point and Thompson’s Point in New Jersey, left Coatzacoalcos on 11-30-71. 
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As no owner’s declaration and superseding bond were filed pursuant 
to section 485(d) of the Tariff Act of 1930 (19 U.S.C. 1485(d)),7 D& A 
became liable to the government for any additional or increased duties 
levied against the merchandise. The entries were liquidated. on 
October 26, 1973 and D & A was billed for the dumping duties assessed 
therein. Pasco paid the duties assessed in entries 062A, 066A and 
004007, and reimbursed D & A for payment of the duties levied in 
entry 003575. 

Plaintiff vigorously urges that its claims respecting the supple- 
mental commercial agreement and the change in entry for customs 
purposes of the merchandise are fully substantiated by the afore- 
mentioned documents. Nonetheless, we find that examination of the 
cited documents in the light of other papers appended to the motions 
herein *. places the alleged transactions in a somewhat different 
perspective. 

For example, backtracking through the chain of command which 
resulted in the preparation of the instant entries by D & A, we 
note that the entries were based upon invoices prepared by Lavino 
upon instructions from its “principals,” M. Brito of International, 
as agent for Caribbean. International, we are advised, had in turn 
received its instructions “from: Warren H. Lansford that the cargo 
was to be imported by Pasco... .” See’ affidavit of M. Brito, 
p. 1. Lansford at that time was a director and secretary-treasurer 
of Pasco. See plaintiff’s response to defendant’s interrogatory 
1(a) (contained in defendant’s collective exhibit H). directed to 
Pasco. However, so far as can be ascertained, he served in no official 
capacity as an officer or employee of any party to the original sales 
agreement. 

In other words, the instructions to International were not initiated 
by a party to the agreement, but by Pasco. through its officer- 
director, Lansford. We find no judicial or statutory authority, in the 
absence of an authorized agency, for modification of an agreement by 
another who is a stranger thereto. 

In this connection, it is noted that the sole evidence of the 
supplemental agreement between Azufrera and DuPont that-became 


7 Section 485(d) provides that— 

(a) A consignee shall not be liable for any additional or increased duties if (1) he declares at the time 
of entry that he is not the actual owner of the merchandise, (2) he furnishes the name and address of 
such owner, and (3) within ninety days from the date of entry he produces a declaration of such owner 
conditioned that he will pay all additional and increased duties, under such regulations as the Secretary 
of the Treasury may prescribe. Such owner shall possess all the rights of a consignee. 

§ Plaintiff had moved for hearing and oral argument on defendant’s motion to dismiss and appended addi- 
tional documentary exhibits to its moving papers. Plaintiff’s motion was granted and oral argument was 
held on November 25, 1975. Additional briefs were thereafter submitted pursuant to court order. 
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effective November 8, 1971 is the letter written almost four weeks 
later, on December 3, 1971. Apart from this letter, among the many 
exhibits submitted, there is not a single direct statement in affidavit 
or other form from anyone, let alone any officer or employee of 
Azufrera, DuPont or Caribbean alleging that he was a participant in 
or a party to the supplemental agreement or had personal knowledge 
thereof.® 

It is further significant that a memorandum dated November ‘8, 
1971,!° prepared by an attorney with the law firm appearing as 
plaintiff’s counsel herein and his letter of November 9, 1971 to Sandlin 
of Azufrera," advising that it would be appropriate for either Azufrera 
or Pasco to act as importer of record for Azufrera’s sulphur shipments 
to the United States and, in that capacity, to file any bonds required 
by Customs, is hardly consistent with the claim that a supplemental 
agreement was entered into on November 8, 1971. The point is that on 
November 9, 1971, plaintiff’s counsel advised Azufrera as to, what 
arrangements could be made with respect to entering the merchandise, 
and yet, according to plaintiff, such arrangements had already been 
made on November 8, 1971 by virtue of a claimed supplemental 
agreement. 


9 The answers to defendant’s interrogatories indicate that Sandlin is deceased and that Lansford is no 
longer associated with Pasco. 
10 The memorandum reads in pertinent part: 
To: The File 
Re: Posting of Bond in Azufrera Matter 
I reviewed the pertinent statutes and regulations under the Antidumping Act of 1921, as amended, 
in order to determine whether, upon the publication of Notice of Withhoiding, Azufrera could itself 
post the bond required by 19 CFR § 153.54... . 


* . * * * ” o . 


I did not mention to Mr. Flynn [of the Customs Service] the concept of making all sales to Pasco 
Terminals but it would follow that if Azufrera’s representative himself could post the bond to Customs, 
a wholly separate corporate entity such as Pasco Terminals could post the bond. 

Based on the foregoing I would conclude that we advise Azufrera to invoice all of its United States sulphur 
sales through Pasco Terminals, Inc., and deal with the bond matter accordingly. . . . Emphasis 
added.] 

The letter reads in pertinent part: 
Dear Mr. Sandlin: 

You have asked that we advise you whether Azufrera, any of its United States agents, representatives 
or subsidiaries could, under the Antidumping Act of 1921, as amended, and the regulations promulgated 
thereunder post the bond required upon publication of a six month Withholding of Appraisement 
Notice. 


* . . . . « « 


. . . Based upon conversations with Customs officials, and later confirmation by said offieials that their 
earlier advice to us was correct (see Memorandum to File enclosed herewith which sets forth the sub - 
stance of these conversations) we would consider it appropriaie for Azufrera or its subsidiary, Pasco Termi 
nals, Inc., to act as the importer of record for Azufrera’s sulphur shipments to the United States and to furnish, 
in that capacity, the bond which, after the publication of the Withholding of Appraisement Notice, 
might be required by the District Director of Customs. [Emphasis added.] 
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We turn now to the commercial invoices which are the backbone 
of plaintiff’s claim that the supplemental agreement was carried out 
so that, as plaintiff’s counsel stated on oral argument (R. 24-25): 


. . the transaction was a sale by Azufrera to Pasco in Coatza- 
coalcos, Pasco entered the merchandise into the United States, 
and then a sale by Pasco to DuPont. [Emphasis added.] 


It is noted, with respect to the merchandise covered by entry 
003575, that Azufrera’s invoice to Pasco shows a sale of 6400 long 
tons of crude sulphur in bulk, f.o.b. Coatzacoalcos, at $23.00 per ton, 
plus insurance and freight charges of $5.50, totalling $182,400.00, and 
is dated November 9, 1971. In turn, Pasco’s invoice to DuPont shows 
a sale to the latter of 6320.080 long tons for $180,122.28 and is dated 
November 10, 1971. See invoice No. 1368 in defendant’s collective 
exhibit I. 

The problem with these invoices is that they show sales of a sulphur 
shipment which had already been exported from Coatzacoalcos on 
October 13 and imported into the United States on November 21, 1971, 
prior to the supplemental agreement. In other words, under the original 
sales agreement, title had already passed: to DuPont on or ‘about 
October 13 when the merchandise was loaded aboard the Harold H. 
Jaquet. Furthermore, Lavino was instructed by International, in its 
letter of November 9, 1971, cited supra, to prepare Azufrera’s invoices 
“for Customs Cargo Entry purposes,” commencing with the next 
arrival of the vessel “at Thompson’s Point and Deepwater Point on 
November 16,1971... .”’ [Emphasis added.] 

Apparently there was no intention initially to include a shipment 
that had already been landed in the United States. Accordingly, the 
invoices covering entry 003575 which purport to show (1) a sale by 
Azufrera to Pasce on November 9, 1971—eight days after the actual 
importation; and (2) a sale by Pasco to DuPont on November 10, 
1971, a day later, are a total fiction.’ These were phantom 
transactions. 

The consumption entry, made out by D & A, allegedly by mistake, 
to the account of DuPont in fact reflects the true nature of the trans- 
action. DuPont was indeed the cwner or consignee of the merchandise 
and, for customs purposes, Pasco’s-relationship to this entry, although 
it reimbursed D & A for the duties, is that of a volunteer.“ In this 


12 Azufrera’s invoice to Pasco covering entry 003575 incorrectly lists November 11, 1971, instead of Octo- 
ber 18, 1971, as the date of shipment. 

13 The merchandise was not entered until November 29, 1971. We find no. support in the record for plaintiff’s 
counsel's claim, specious on its face, that the merchandise was subject to antidumping duty only because 
of failure of the Customs Service to process the entry “promptly’”’ (R. 35). The declaration of D & A as 
nominal consignee is dated November 23, 1971, long after the Withholding of Appraisement Notice. 
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capacity, Pasco clearly had no standing, as. importer, consignee or 
agent, under section 514, supra, to file a protest and, hence, with 
regard to this entry, has no standing to invoke the jurisdiction of the 
court. See. ¢.g., J. W. Holt & Co. v. United. States, 28 Cust. Ct. 504, 
506, Abs.-56756 (1952), aff'd 41 CCPA 8, C.A.D. 522; FE... Corrigan 
v. United States, 35 CCPA 10, 18, C.A.D. 364 (1947); Top Form 
Brassiere Mfg. Co. v. United States, 68 Cust. Ct. 288, 301 R.D. 11770, 
342) F.. Supp. 1167 (1972). See also Stahlmann v. Vidal, 305. US. 61, 
64 (1938). 

Turning to entries 004007 and 066A, it is ncted that the former 
covers 2500,long tons of sulphur exported from Coatzacoalcos on 
November 30, 1971 and imported into the United States on Decem- 
ber 8, 1971, with delivery made at Thcmpson’s Point, New Jersey, 
and that the latter covers 1324 long tons of sulphur also exported: on 
November 30, 1971 on the same vessel and imported cn December 9, 
1971 with delivery at. Deepwater Point, New Jersey. 

Azufrera’s invoices’ to Pasco, which were filed with the entries, are 
dated December 6, 1971, and show (1) with respect. to entry 004007 
a sale, f.o.b. Coatzacoalcos, to Pasco of 2500 L/T of crude sulphur, 
totalling $71,250.00, mcluding insurance and . freight, shipped to 
Thompson’s Point, New Jersey and (2) with respect to entry 066A a 
sale, f.o.b. Coatzacoalcos, to Pasco of 1324 L/T of crude sulphur, 
totalling $37,734.00 freight,.and insurance included, delivered to 
Deepwater Point, New Jersey. The. affidavit of Miramontes, as pre- 
viously observed (note 5, supra) states that this sulphur, according to 
Pasco’s records, was purchased by Pasco on December 6, 1971, as 
shown by the invoices. ' 

Accordingly, at the time of exportation;on. November 30, 1971 
of the merchandise covered by these two entries, Azufrera was not 
only the exporter but the owner of the goods until, the sale to Paseo on 
December 6. However, under the! original sales agreement, DuPont 
was to take title to the merchandise from Azufrera at the-time-of 
lading at Coatzacoalcos, assume the risk of loss, and be covered by 
cargo insurance issued by a company it approved. But. the..supple- 
mental agreement. makes no provision whatever for the change ‘inthe 
circumstances of the involved parties to the original agreement and of 
Pasco’s subsequent involvement. Thus, totally lacking in the supple- 
mental agreement is any provision as to who would. bear the risk of loss 
and be covered by cargo insurance when the vessel Jeft the Mexican 
port on November 30. Nor is there: a scintilla of evidence in the record 
as to these matters or indeed any indication ‘that any changes with 
respect thereto were ever made. Instead, the court is called, upon.to 
assume, in the absence of any proof, that all aspects of the transactions 
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provided for under the original agreement were changed, where 
necessary, in order to carry out the so-called supplemental agreement.'* 

It is also to be noted that Pasco’s invoices 1374 and 1375, which 
relate to entries 004007 and 066A, respectively, bill DuPont in the 
amount of $71,696.03 for 2515.650 L/T of “Crude sulphur (liquid) 
delivered to you at Thompson’s Point, N.J., aboard the 8.S.H.H. 
Jaquet #154,” and for $36,451.50 for 1279.000 L/T “Crude sulphur 
(liquid) delivered to you at Deepwater Point, N.J., aboard the 
S.S.H.H. Jaquet #154.’ Both invoices are dated November 30, 1971 
(coincidentally the date of exportation), some six days before the 
alleged sales of the sulphur on December 6 from Azufrera to Pasco 
and eight days before the merchandise was imported into the United 
States. 

While a party is not precluded from selling after-acquired property, 
with title to pass upon delivery, the invoices alone, in the absence of 
corroborative evidence, do not appear to support plaintiff’s claim in 
its memorandum, p. 9, that, under the supplemental agreement, 
“DuPont was both purchasing and taking title to the sulphur in the 
United States after importation.” [Emphasis added.] 

Furthermore, it is inexplicable that merchandise which had already 
been imported into the United States by Pasco for delivery to Thomp- 
son’s Point and Deepwater Point would thereafter be sold, as plaintiff 
claims, to DuPont on a “‘c.i.f. Thompson’s Point” and “c.i.f. Deep- 
water Point’’ basis. See plaintiff’s response to defendant’s interrogatory 
5(f) contained in defendant’s collective exhibit H. The original 1970 
sales agreement provides that it shall be construed in accordance with 
the laws of the State of New York. Section 2—320(1) of the New York 
Uniform Commercial Code (McKinney 9164)" provides: 

(1) The term C.I.F. means that the price includes in a lump 


the cost of the goods and the insurance and freight to the named 
destination. . . .[Emphasis added.] 


14 Plaintiff asserts in its memorandum, p. 5, that “inconsistent language in the underlying sulphur sales 
contract must yield to the written expression in the December 3, 1971 letter of agreement” {i.e., the supple- 
mental agreement], without even attempting to explain how the provisions were changed to accommodate 
the new commercial reality. 

15 No explanation is given for variations in the weights and charges between Azufrera’s invcices to Pasco 
and Pasco’s invoices to DuPont. 

16 See also N. Y. U.C.C. 2-320(2) (McKinney 1964) delineating the obligations of the seller under a contract 
using “‘the term C.I.F. destination or its equivalent . . .,’’ unless otherwise agreed upon. The official 
Comment of the National Conference of Commissioners on Uniform State Laws and the American Law 
Institute, states, with regard to this text (N.Y. U.C.C. at 333, McKinney 1964): 

Purposes: To make it clear that: 

1. The C.I.F. contract is not a destination but a shipment contract with risk of subsequent loss or 
damage to the goods passing to the buyer upon shipment if the seller has properly performed all his 
obligations with respect to the goods. Delivery to the carrier is delivery to the buyer for purposes of 
risk and ‘title’; 3 


“CUSTOMS COURT 19 


It is a general rule that, though the seller is required to prepay or 
credit the cost of transportation, under a c.i.f. contract, the title and 
consequent risk of loss pass to the buyer upon delivery of the goods 
on board at the port of shipment. See Bugan, When Does Title Pass 
from Shipper to Consignee and Who Has Risk of Loss or Damage in 
Transportation p. 333 (1951). Plaintiff has not disclosed what arrange- 
ments were made with DuPont to avoid the usual ramifications of 
a purchase on a c.i.f. destination basis. 

We also find it significant that, while the record is replete with the 
details of Pasco’s payment (and reimbursement to Dunnington 
and Arnold in one instance) of the dumping duties, it is curiously 
silent as to whether, when and how plaintiff paid Azufrera for the 
merchandise and Caribbean for the shipping charges. Furthermore, 
the circumstances of DuPont’s. payment for the sulphur are undis- 
closed. In this connection, we are constrained to note that DuPont, 
the beneficiary of these transactions, remains mute. There is nothing 
on this record by way of testimonial or documentary evidence adduced 
from an officer or employee of DuPont to verify plaintiff’s claims 
herein. 

In short, we find that the affidavits and other documentary evidence 
relied upon by plaintiff lack specificity and a direct familiarity with 
the alleged transactions. 

We do not think undue emphasis has been placed upon the nature 
of the evidence offered to meet plaintiff’s burden of establishing the 
existence of the alleged transactions pursuant to the claimed supple- 
mental agreement. The customs laws and regulations require, for 
reasons that should be unnecessary to expound upon, that form and 
appearance comport with reality. In other words, when entries of 
merchandise are made, as here, based upon commercial transactions, 
the entries, invoices and other documents filed therewith must accu- 
rately reflect the actual transaction that took place. Furthermore, any 
right which a party may have under the laws to file a protest or to 
commence an action in this court is based upon his relationship, as 
defined by statute, with respect to that transaction. 

Accordingly, taking into account all of the circumstances surround- 
ing the alleged transactions as revealed by the documents submitted 
herein, including the fabricated invoices submitted in connection with 
entry 003575; the lack of any direct confirmation of the alleged supple- 
mental agreement or that it became effective on November 8, 1971; 
the fact that the invoices prepared for entries 004007 and 066A were 
for alleged sales which did not even accord with plaintiff’s claims; 
and the absence of any corroborative evidence of those sales, we are 
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compelled to conclude that plaintiff has failed to establish that it was 
in fact “commercially” an importer or consignee of the merchandise. 

Nor was plaintiff an importer ” or consignee in law. Dunnington 
and Arnold, which entered the merchandise as importer of record and 
nominal consignee and indisputedly was liable to the government for 
the payment of the duties, was the importer and sole consignee for 
tariff purposes. See section 483 of the Tariff Act of 1930 (19 U.S.C. 
1483) .'8 Since no owner’s declaration and superseding bond were filed, 
D & A was the sole statutory consignee and hence acquired all the 
rights of a consignee under the tariff laws, including the right to file 
a protest under section 514. See Top Form Brassiere Mfg. Co., Ltd. v. 
United States, supra, 68 Cust. Ct. 288, and cases cited therein. 

Furthermore, even supplying the most liberal construction of 
United States v. Wedemann & Godknecht, Inc., a/e Atwater Throwing 
Co., et al., 62 CCPA 86, C.A.D: 1151, 515 F. 2d 1145 (1975), relied 
upon by plaintiff, we do not find that plaintiff was, for purposes of 
section 514, an “‘agent of the person paying any charges.’ Indeed, in 
its memorandum, p. 6, plaintiff’s primary contention is that “through 
a chain of command Dunnington & Arnold was acting at the explicit 
bidding of Pasco Terminals.” 

Nor will the equities of the situation allow us to permit plaintiff, 
as its counsel has suggested (R. 37), to have Dunnington and Arnold 
go through the act of appointing Paseo as its agent for the purpose of 
ratifying the latter’s acts, i.e., filing of the protests and commencement 
of the suit herein. For Pasco’s role, as it appears on this record, was 
to serve on paperas the phantom conduit through which illusory trans- 
actions were to be funneled to avoid payment by DuPont of any 
dumping duties.’® Consequently, to countenance such a charade 
would be tantamount to subversion of the tariff statutes. 

Turning to the remaining entry, number 062A, we note that it 
covers 4000 L/T of sulphur exported on November 11, 1971, imported on 
November 16, 1971 and delivered to Deepwater Point. Azufrera’s 
invoice accompanying the entry is dated November 9, 1971, and 
Pasco’s invoice No. 1369, which bills DuPont in the amount of 


7 Plaintiff also became aware of its lack of standing as an ‘“‘importer” and amended its complaint to 
allege that it was‘ the consignee of the merchandise” and nct, as formerly claimed, ‘‘the importer of reccrd.”’ 
8 Section 483 provides in part that— 

For the purposes of this subtitle— 

(1) All the merchandise imported into the United States shall be held to be the property of the person 
to whom the same is consigned; and the holder of a bill of lading duly indorsed by the consignee therein 
named, or, if consigned to order, by the consignor, shall be. deemed the consignee thereof. The under- 
writers of abandoned merchandise and the salvors of merchandise saved from a wreck at sea or on or 
along a coast of the United States may be regarded as the consignees. 

8 Also to be noted is plaintiff’s success in avciding assessment of double dumping duties as required by 
19 C.F.R. 153.49 and 153.56, supra, although these regulations were applicable to it as an ‘“‘exporter” under 
section 207 of the Antidumping Act cf 1921 (19 U.S.C. 166). 
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$116,194.56 for 4077.002 L/T of ”’Crude sulphur (liquid) delivered 
to you at Deepwater Point, N.J. aboard [sic] the SS H.H. Jaquet 
#153,” is dated November 10, 1971. Thus, the invoices show a sale 
from Azufrera to Pasco and a resale from Pasco to DuPont prior to 
exportation of the merchandise. The fact, too, that the resale to 
DuPont was characterized by plantiff as ‘‘c.i.f. Deepwater Point” 
further demonstrates that this resale took place in Mexico. However, 
this is totally at odds with plaintiff’s claim that Pasco’s sale to 
DuPont did not take place until after importation. See memorandum, 
p. 4; R. 24-25. Therefore, the penumbra of uncertainty and doubt 
raised in connection with the other three entries looms over this one 
as well, inasmuch as all were conceived as part of the same scheme. 
Therefore, in Jight of the circumstances surrounding these entries, 
it is clear that plaintiff has failed to show by competent satisfactory 
proof that it is the importer, consignee or agent as required by 19 
U.S.C. 1514. 

In conclusion, based on the exhibits, entry papers and accompanying 
documents, we find that plaintiff has failed to establish that it had 
standing under 19 U.S.C. 1514 to file the protests herein. Conse- 
quently it has failed to meet the jurisdictional prerequisites of 28 
USS.C. 1582(c) (1). Defendant’s motion to dismiss is granted and the 
action is dismissed. 


(C.D. 4659) 
Russ Berrie & Co., Inc. v. UntTEp STATES 
Dolls—Papier-mache figures 


Papier-mache figures consisting of miniature figures of small 
girls coyly posed in an amusing manner, with various inscriptions 
taped thereon, such as .“‘happy birthday,’”’ ‘““Get Well Soon,” ‘I 
Love You,” etc., held, properly classified by the government as 
dolls under item 737,20. 


Do.ts 


The provision in the tariff schedules covering dolls is an eo nomine 
rather than a use provision and covers all forms of the article. 


DOLLS 


A doll for tariff purposes is not confined to toys or playthings 
for children but includes a wide range of other articles including 
but not limited to dolls for ornamentation, souvenir or prize dolls, 
dolls for display, advertising purposes, and dolls sold as gag items, 
adult novelties, etc. 
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Court No. 72-4-00796 
Port of New York 
[Judgment for defendant.] 
(Decided June 24, 1976) 


Barnes, Richardson & Colburn (Joseph Schwartz and James Caffentzis of counsel) 
for the plaintiff. 

Rex E. Lee, Assistant Attorney General (David A. Ast and Joseph R. Borich, 
trial attorneys), for the defendant. 


Matetz, Judge: This case involves the proper classification of 
articles invoiced as ‘‘papier-mache figurines” that were imported 
from Japan via the port of New York in 1970. The articles were classi- 
fied by the government as dolls under the provisions of item 737.20 
of the Tariff Schedules of the United States (TSUS), as modified by 
T.D. 68-9, and assessed duty at the rate of 24 percent ad valorem. 
Plaintiff claims the merchandise is classifiable under item 256.75, 
TSUS, as modified by T.D. 68-9, as articles of papier-mache, not 
specially provided for, dutiable at the rate of 54% percent ad valorem.’ 

The government alternatively claims that if the court should 
find the importations are not dolls, they would then be classifiable 
under item 737.40, TSUS, as modified by T.D. 68-9, as other toy 
figures of animate objects (except dolls) not having a spring mecha- 
nism and not stuffed, dutiable at the rate of 24 percent ad valorem. 

The pertinent provisions of the tariff schedules are as follows: 


Schedule 7, Part 5, Subpart E.—Models; Dolls, Toys, Tricks, 


Party Favors 
Subpart E headnotes: 
1. The articles described in the provisions of this subpart 
(except parts) shall be classified in such provisions, whether or 


not such articles are more specifically provided for elsewhere in 
the tariff schedules, . . . 


* * * * * * * 


2. For the purposes of the tariff schedules, a “toy” is any 
article chiefly used for the amusement of children or adults. 


Classified under: 


737.20 Dolls, and parts of dolls including doll 
eho tareiag i OAR BO ADE CUO 4 24% ad val. 


1The parties agree that the articles are in chief value of papier-mache. 
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Defendant’s alternative claim: 





Toy figures of animate objects (except 


dolls) : 
Not having a spring mechanism: 
* * * cS * * * 
Not stuffed: 
* * * * * * * 
737.40 Othe ws arkk eid tive sshswn 24%, ad val. 


Plaintiff's claim: 


Schedule 2, Part 4, Subpart D.—Articles Not Specially Provided 





for of Pulp, of Papier-Mache, of Paper, or of Paperboard 
Subpart D headnote: 


1. This subpart covers articles of pulp, of papier- 
mache, of paper, or of paperboard, not provided for 
elsewhere in this schedule or in schedule 7. 

Articles, of pulp, of papier-mache, of 
paper, of paperboard, or of any com- 
bination thereof, not specially provided 


for: 
* * * * * * * 
256.75 Of Dapler-mache _ oe <j nnn n-enndé 5.5% ad val. 


The importations, as described in plaintiff’s catalogue, consist of 
five papier-mache miniature figures of “‘[llovely little lassies, bril- 
liantly hand colored and coyly posed.” See plaintiff’s exhibit 4, back 
page. Three samples of the imported articles are in evidence as il- 
lustrative exhibits (plaintiff’s exhibits 1-3) ; while these samples are of 
plastic rather than papier-mache, in every other respect they are the 
same as the actual importations. There are no samples of the two 
remaining imported figures but they are accurately depicted in 
plaintiff’s catalogue. 

Each of the imported figures is 4-% inches tall and is proportioned 
and posed in a cute and amusing fashion with brightly colored bushy 
hair made of soft fur. More particularly, the figure represented by 
Style 302 (plaintiff’s exhibit 1) has soft purple hair, almond shaped 
eyes and protruding ears; it is posed in a pigeon-toed posture, has an 
extended belly and is holding a large lollipop upon which is inscribed 
“happy birthday.” Style 303 (plaintiff’s exhibit 3) has bright orange 
hair, is also pigeon- toed and is stooped over in a cute pose while coyly 
winking; the inscription taped onto this figure reads ‘‘guess who I 
like?’’ Style 304 (plaintiff’s exhibit 2) has large protruding ears and 
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a wide grin; the figure is carrying a flower and a taped inscription 
reading “I Love You.” The two other samples depicted on the last 
page of plaintiff’s catalogue are both coyly posed pigeon-toed figures 
having yellow or purple hair. Style 305 has a kerchief which is held like 
a sack and contains an inscription reading ‘‘Get Well Soon.’”’ Model 
306 has clasped hands and is inscribed “I Wuv You.” 

Against this background, plaintiff contends that the imported 
figurines do not come within the common meaning of the term doll 
because (1) they are not used as playthings by children; (2) they are 
not recognized and sold in the trade as dolls; and (3) they are marketed 
and sold as novelty items and are used as an effective substitute for 
greeting cards. 

Defendant contends that the importations are classifiable as dolls 
under item 737.20 because (1) item 737.20 is an.eo nomine provision 
which includes all forms of the article; (2) the legislative history 
demonstrates that Congress intended to include the items before the 
court under the doll provisions; (3) this. conclusion is underscored 
by an examination of the samples; and (4) the record shows the impor- 
tations are known as dolls in the trade. 

Inasmuch as the imported articles were classified by the government 
as dolls, plaintiff’s first burden was to overcome the presumption of 
correctness attendant upon this classification and establish that 
the importations were not dolls. In an effort to meet this burden, 
plaintiff presented the testimony of two witnesses, both of whom were 
employed by it, one as sales manager and the other as national account 
executive. They indicated that the importations are impulse novelty 
gifts which are displayed attractively and in sufficient quantity at 
retail stores to induce customers to buy the item on impulse, even 
though they had no intention of purchasing such an item when they 
entered the store. 

Each of the items is imported in a cardboard box which is suitable 
for mailing. On the box is a space for the name and address of the 
addressee; a space under the caption “greetings from” for the name 
and the address of the addressor; and a space for postage. Printed on 
another side of the box is: the style number of the enclosed figurine; 
an inscription that is the same as that contained on the figurine, e.g., 
“guess who I like?’’; and the name and address of the plaintiff- 
importer, Berrie. The purpose of the box is to enable the purchaser 
to mail the item as a greeting or message in place of a greeting card: 
The imported figurines themselves were distinguished by plaintiff’s 
witnesses from greeting cards on the basis that they (i) are not made 
of cardboard or paper; (ii) havea more lasting and enduring quality 
than ordinary greeting cards which are disposed of after a short 
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period of time; and (iii) are more expensive than the ordinary greeting 
eard.? The importations ;were merchandised. through retail card and 
gift.shops and were sold to drugstores, variety stores, department 
stores, tie shops and men’s haberdashers. 

The items are most frequently utilized on knickkack shelves, cre- 
denzas, bookshelves, and displayed on, desks, counters and shelves’ in 
offices and restaurants. According to plaintiff’s witnesses, the articles 
are purchased as gifts or greeting messages and the recipient of these 
figures displays them in a place where they can be seen and. read. 
Beyond that, a witness for plaintiff testified that if the taped message 
were removed from the figure, it would be generally considered a doll. 
This witness further indicated that a doll is manufactured for the 
express purpose of being presented to a child between the ages of 8 
months and 5 years and should represent a real person or real object 
with which the child is familiar. The witness was familiar with the 
figure of a Hawaiian hula girl that.is placed on the front dash or rear 
seat deck of an automobile as @ decorative item and did not consider 
that article to be a doll.* He did concede, however, that a retailer 
could sell the present importations as-dolls. 

The other witness for plaintiff considered that dolls were articles 
used by children as playthings but recognized that articles used for 
ornament or display could also be dolls and gave as an example the 
expensive dolls from various countries that are collected for display 
on shelves. 

One of defendant’s two witnesses—an officer in a company manu- 
facturing products competitive with those of plaintiff—testified that 
he has seen dolls composed of papier-mache; that he has seen dolls 
with humorous sayings or greetings on them; and that, in his opinion, 
the importations in question are dolls and were so referred to in the 
trade. This witness defined a doll as “a representation or a reproduc- 
tion of a model person or human form ...,. in smaller scale.’ Products 
called. “whatchamacallits’”. which are. figures in caricature, made 
of a stonelike material posed in comic dress and manner.on pedestals 
containing humorous sayings are dolls according to this witness; 
however, his company’s advertisement in the New York Gift Show 
book (1975), p. 437 (plaintiff’s exhibit 9) referred to these items as 

2 Legal distinctions between this type of article and greeting cards appear in S. Y. Rhee Importers v. United 


States, 61 CCPA 2, C.A.D. 1108, 486 F.2d 1385 (1973) where various inflatable items with humorous sayings 
or greetings were held to be toys under item 737.90. In rejecting a claim for classification of this merchandise 


as greeting cards, the court found that the chief use of the item was amusement and further “. . . that such 
use was the very reason why the articles were purchased instead of ordinary greeting cards and that the 
‘greeting’ use was merely incidental to the chief use of amusement. . . .”” 61 CCPA at 5. 


3In American Customs Brokerage Co., Palmar Import Co., Inc. v. United States, 60 Cust. Ct. 23, C.D. 3246, 
278 F. Supp. 316 (1968), the court found such figures of Hawaiian hula girls classifiable as dolls under para- 
graph 1513 of the Tariff Act of 1930. 
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“whatchamacallit statutes.”” [Emphasis added.] This witness then testi- 
fied that a statue of George Washington, without the pedestal, horse 
and other distractions, could be considered a doll in the very broad 
sense that it fits his definition of a representation of a human being in 
three dimensional form. 

Defendant’s second witness, who was at one time a senior toy buyer 
for Sears Roebuck, defined dolls as miniatures or likenesses of human 
beings, including babies and animals; in his view, dolls do not have to 
be a plaything used by children. (For example, collector dolls are 
“dolls” though they have no play value.) He added that it is usual, 
however, for dolls to contain an amusement factor. According to the 
witness, the present importations have amusement value to a child; 
they could be playthings and also could be room decorations. 

In the setting of this record, the first matter for determination is 
whether the importations are within the common meaning of the 
term doll. As to this, plaintiff insists that in order to determine 
whether the imported articles are dolls or figurines the court must 
weigh the evidence concerning the manner in which the articles are 
actually used.* Defendant contends, to the contrary, that the provision 
for dolls, item 737.20, is an eo nomine provision, and since an eo nomine 
provision covers all forms of the article (New York Merchandise Co., 
Ine. v. United States, 62 Cust. Ct. 283, C.D. 3746, 305 F. Supp. 25 
(1969), affd 58 CCPA 53, C.A.D. 1004, 435 F. 2d 1315 (1970); 
Weyerhaeuser Company v. United States, 71 Cust. Ct. 81, 83, C.D. 
4479 (1973); Nookta Packing Co., et al. v. United States, 22 CCPA 464, 
T.D. 47464 (1935)), the articles before the court, if they be dolls, are 
properly classifiable thereunder. 

It is well established in customs jurisprudence that the tariff 
provision for dolls is not a use provision but an ¢0 nomine provision. 
United States v. Cody Manufacturing Co., Inc., et al., 44 CCPA 67, 
73-4, C.A.D. 639 (1957); Lowis Wolf & Co., Ine. v. United States, 
15 Cust. Ct. 156, 161, C.D. 963 (1945) ; The American Import Company 
v. United States, 22 Cust. Ct. 51, 53, C.D. 1158 (1949); Barnum Co., 
Inc. v. United States, 30 Cust. Ct. 414, 417, Abs. 57251 (1953). 

Equally well established is the concept that a doll for tariff purposes 
is not confined to playthings for children but includes a wide range 
of other articles including but not limited to dolls for ornamentation 


* For this proposition, plaintiff cites Parksmith Corporation v. United States, 71 Cust. Ct. 12, C.D. 4463 
(1973). That case, it is to be noted, involved souvenir replicas of the Empire State Building, Statue of Lib- 
erty, etc., which were classified by Customs under item 658.30 as silver plated ‘articles not specially pro- 
vided for of a type used for household, table or kitchen use’—and which were held by the court to be 
properly classifiable under item 657.75 as articles of lead. In reaching this conclusion, the court in Parksmith 
found that the importations in question lacked any utilitarian nature and were primarily decorative objects. 
The crucial consideration is that in Parksmith the court was dealing with a tariff provision, item 658.30, 
under which, by its specific terms, the use of the article was of paramount importance. 
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such as boudoir dolls, souvenir or prize dolls, dolls for display or 
advertising purposes, and dolls ‘sold as gag items, bar gadgets, adult 
novelties, etc. Louis Wolf & Co., Inc. v. United States, supra, 15 
Cust. Ct. at 157, 158; Gold-Silver & Co. v. United States, 35 Cust. 
Ct. 246, 247, Abs. 59301 (1955). Thus the following wide range of 
articles have been held to be dolls for customs purposes: ‘‘World 
Fair Dolls” made of celluloid and manufactured to ‘simulate a 
military uniform with the World’s Fair insignia of trylon and peri- 
sphere on the hat,” Louis Wolf & Co., Inc. v. United States, 15 Cust. 
Ct. 156, C.D. 963 (1945); Small woven rush figures made in Mexico, 
consisting of a horse and rider and a figure of a woman made of 
straw, The American Import Company v: United States, 22 Cust. Ct: 
51, C.D. 1158 (1949); A hollow celluloid figure characterized as a gag 
item for adults which squirts water in a manner simulating the 
“Manneken Pis’” statue in Brussels, Belgium, Gold-Silver. & Co. v. 
United States, swpra, 35 Cust. Ct. 246; A miniature plastic figure with 
a metal shaft affixed thereto which dedicated the article to exclusive 
use as a dancing doll with a music box, United States v. Cody Manu- 
facturing Co., Inc., et al., 44 CCPA 67, C.A.D. 639 (1957); A celluloid 
baby with movable hands on a chenille stem either with or without a 
milk bottle and diaper, mostly used by florists in making up table 
decorations, M. Adler’s Son, Inc., et al. v. United States, 38 Cust. Ct. 
466, Abs. 60634 (1957); A mechanical dressed crawling baby which 
moved along a flat surface in a crawling posture when wound by a 
key, Brechner Bros. v. United. States, 58 Cust. Ct. 272, C.D. 2959 
(1967); Lewis Galoob Co. et al. v. United States, 67 Cust. Ct. 421, 
C.D. 4308 (1971); A papier-mache Hawaiian hula girl, 5’’ in 
height, mounted by a spring on a magnetic holding base used on the 
front dash or rear seat deck of a car as a decorative item and swaying 
with the motion of the auto in a hula dance fashion, American Customs 
Brokerage Co. et al. v.. United States, supra, 60 Cust. Ct. 23. 

Plaintiff, on the other hand, relies on several other cases where 
miniature representations of persons were held not to be dolls. One 
of these cases is M. Pressner & Co. v. United States, 24 Cust. Ct. 
77, C.D. 1211 (1950) where the court found that merchandise con- 
sisting of celluloid figures representing football players which could 
be pinned on the clothing of the purchaser, were not dolls in that 
they were worn as badges or insignias and not as ornements and, 
therefore, did not come within the common meaning of the term 
doll. See also M. Pressner & Co. v. United States, 7 Cust. Ct. 106, 
C.D. 546 (1941). Manifestly; in the case before us, the articles in 
question are not worn on clothing. 
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Another case relied on by plaintiff is Louis Marz & Oo., Inc. v. 
United States, 65 Cust. Ct. 672, C.D. 4156 (1970) which involved 
hand-painted reproductions of the presidents ofthe United States 
mounted on platforms. ‘These ‘articles had been classified by the 
government as toy figures of animate objects and. were held by the 
court to be dutiable under the provision for figurines of plastic. 
What is particularly significant is that the provision for dolls was 
not involved in that case; the sole issue rather was whether’ the 
articles were or were not. “‘toys’” as that term was defined in the 
tariff schedules. 

Plaintiff further cites Barnum Co., Inc. v. United States, 30 Cust: 
Ct. 414, Abs. 57251 (1953) to support its contention that the use or 
manner in which a figurine is used is’ an essential element in deciding 
whether that figurine is a doll. Barnum, however, is also distinguishable 
from the case before us: In Barnum the merchandise consisted of a 
hollow soft rubber figure of a monkey and of an elephant with simu- 
lated clothing painted on the body of each and a squeeze whistle 
firmly attached to the back. The articles were conceded by the 
parties to be toys and the sole remaining question was whether they 
were the kind of toys which fell under the doll provisions of the 
Tariff Act of 1930: The court found that the articles were not dolls 
because they were not in human form and. because the metal whistle— 
which was an outstanding characteristic—rendered it a toy rather than 
a doll. Since the imports in our case are in human rather than animal 
form and do not possess whistles, Barnum is clearly not in point. 

As we have seen, the common meaning of the word “doll” encom- 
passes a great variety of merchandise. Perhaps because the variety is 
so vast, the courts have not been able to render a comprehensive 
definition of the term “doll,” nor have they been able to “. . . make 
any all-embracing finding as to what is a doll or to hold that all small 
figures are dolls... .”> Nonetheless, there does appear to be a 
certain amount of agreement among the lexicographical atithorities. 
To illustrate, we start with the following lexicographic authorities to 
which reference was made in Lows Wolf & Co., Ine. v. United States, 
supra, 15 Cust. Ct. at 160: 


[W]e are of opinion that the common meaning of that term 
[doll] is sufficiently comprehensive to include all dolls, whether 
or not they are toys. In support of this view, it will be noted that 
the secondary definition of. ‘doll’? \as given in Webster’s New 
International Dictionary, 2d Edition, 1936, reads: 


* * * any» similar figure for ‘play or’ ornament (Italics 
supplied]. 


5 Louis Wolf & Co., Inc. v. United States, supra, 15 Cust. Ct. at 161. 


- 
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This. broader view is further borne out by a comprehensive arti- 
cle on the subject of dolls appearing in. the Encyclopaedia Bri- 
tannica, 14th Edition, wherein the history, development and use of 
various types of dolls are set forth in detail, indicating besides 
their use as playthings for children, wide use in religious rites and 
other ceremonies in many parts.of the world from earliest times 
to the present day. ' 


More recent lexicographical authorities agree that the word ‘‘doll”’ 
encompasses a broad spectrum of articles which are commonly known 
as dolls: Thus in Webster’s New International Dictionary (2d ed., 1953) 
p. 767, a doll is described as; 

doll * * * 2. A child’s puppet; esp.,'a toy baby for a’ child; 
any similar figure for play or ornament. *'* * 

In Vol. 9 Encyclopedia Americana (Intern. éd., 1973) p. 255, a doll 

is described as: 
Dott, a figurine of a human being. The, word was first used. for 
the child’s toy about 1700, possibly as a contraction of Greek 
cidelon (“idol’’), but more probably from the girl’s name “‘Doll”’ 
which was short for “Dorothy.” Some authorities now use the 
word only to-refer to the child’s toy: Other classes of dolls include 


religious figurines, objects of art and souvenirs. [Emphasis 
added.] 


In Vol. 8 Collier’s Encyclopedia (1973 ed.) p. 313, a doll is described 
as: 

Dott, a plaything usually in the form of a baby or child, widely 
cherished by small girls; also, the ornamental figurines collected 
by adults as objects or art, curios, keepsakes, or souvenirs. [Em- 
phasis added] 

Viewing the samples before us, it appears obvious that they meet 
the definition of a doll cited above. Furthermore, the testimony makes 
it clear that the articles are souvenirs or keepsakes which are defined 
as follows: 


Webster’s New World Dictionary of the American Language (College 
ed., 1962): 


souvenir—n. something kept or serving as a reminder ‘of a place; 
an occasion or a person; keepsake; memento. 

keepsake—n. something kept, or to be kept, for the sake of, or 
in memory of, the giver; memento. 


Webster’s New International Dictionary (2d ed, 1948); 


souvenir—n. . . . That which serves as a reminder; a remem- 
brance; memento; keepsake. 

A memory; recollection. 
keepsake-n. . . . Anything kept or given to be kept, for the 
sake of the giver; a token offriendship. 
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Applying these definitions to the merchandise before us, we are 
reinforced in our view that the importations are within the common 
meaning to the term doll. As we have seen, these articles are sent as 
a greeting or a reminder of an» occasion (e.g., “Happy Birthday,” 
“Get Well Soon”) or of a person (e.g., “Guess Who I Like,” “I 
Love you,’ “I Wuv You’); thus, they meet the definition of 
souvenirs or keepsakes which as. we have observed are within the 
ambit of those articles commonly known as dolls. 

Finally, we come to plaintiff’s argument that the importations 
cannot be considered dolls because they are not. merchandised. as 
such. While the manner in which an article is merchandised is one of 
the factors to be considered in determining its classification, it is not 
determinative. E.g., S. Y. Rhee Importers v.. United States, supra, 
61 CCPA at 4; United States v. Ignaz Strauss and Company, Inc., 
37 CCPA 32, C.A.D. 415 (1949); Novelty Import Company, Ine. v. 
United States, 53 Cust. Ct. 274, Abs. 68780 (1964). 

For the foregoing reasons, we hold that the articles in issue were 
properly classified as dolls under item 737.20. Plaintiff’s claim is over- 
ruled and judgment will be entered accordingly. 


(C.D. 4660) 
Rosen Enterprisss, Inc. v. Unirep States 
Cigarette lighters 


Export VaLuE—Sucu MERcHANDISE—PRESUMPTION OF CORRECT- 
NESS 
Disposable cigarette lighters designated HD-600 manufactured 
in and exported from Japan between February and April, 1971, and 
appraised upon entry at Los Angeles-Long Beach, Calif. on the 
basis of export value as defined in 19 USCA § 1401la(b) at $3.38 
per dozen, net packed, on the basis of disposable cigarette lighters 
designated GL-160 manufactured in and exported from Japan 
to the United States in December, 1970, by the same manufacturer 
and found by the appraising official to be the same as the imported 
lighters, Held, to be properly appraised in the absence of evidence 
that the GL-160 lighter is dissimilar to the imported lighter, and 
the importer having failed to establish that the appraisement was 
void by reason of lack of designation and examination of 
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merchandise which. had been -examined: and released under 
immediate delivery permit proceedures. 


Court No. 72+11-02257 


Port of Los-Angeles 
[Dismissed.] 
. ' (Decided June’24, 1976) 


Glad, Tuttle & White (Robert Glenn White of counsel) for the plaintiff. ~ 
Rex E. Lee, Assistant Attorney General (Andrew P. Vance and Jerry P. Wiskin, 
trial attorneys), for the defendant. : ; 


RicHArpson, Judge: The merchandise in this case consists of 
cigarette lighters described on the invoices as article number HD-600, 
cigarette gas. lighter, with additional words. of description. The 
merchandise was exported from Japan on February 11, March 24, 
and April 30, 1971, entered at the port of Los Angeles—Long Beach, 
California, and appraised on the basis of export value as defined in 
19 U.S.C.A.,- section 1401a(b) (section 402(b), Tariff Act-of 1930, as 
amended by the Customs Simplification. Act of 1956) at $3.38 per 
dozen, net packed. 

The parties agree that export value as defined in section 1401a(b) 
is the proper basis for appraisement of the lighters. Plaintiff contends, 
by way of amendment of its complaint that the correct appriased 
export value of the lighters is $2.366 per dozen, net packed. 

Benjamin Bloomfield, plaintiff’s buyer and sales manager, testified 
that: he orally placed an order for 500,000 HD-600 disposable cigarette 
lighters with the manufacturer, K. K. Hirota, Tokyo, Japan, at the 
end of November, 1970, at the price of 16 cents each, plus 2, 3 or 4 
mills, that the asking price was 19 cents each but it was usual for 
his company to get 10 to 15 percent discount due to the large 
quantities purchased. The witness stated that he knew Sonosuke 
Aoyagi, the affiant in exhibit 1, and knew that he spoke and read 
English very well. 

The affidavit of Sonosuke Aoyagi, dated June 16, 1975, received 
in evidenc¢e as exhibit 1, states: 


That I am the Vice President of Hirota Company and have 
been with this company for eighteen years, being responsible for 
supervising the sales and financing of the company. 


214-101—76 5 
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That I therefore have personal knowledge of the selling practice 
and pricing of the merchandise sold by: our company for exporta- 
tion to the United States. This includes the sales practice of cigarette 
lighters (disposable) ‘invisible plastic tank, sade as article number 
HD-600, which are sold to Rosen Enterprises, Inc. 

That normally merchandise sold by‘us is delivered to the buying 
agent of the American or U.S. customer in Japan at our factory. 
The place and physical location of this is #19, 3-chome Asakusa- 
bashi, Daito-ku, Tokyo. We have never made any sales for 
delivery along side the dock of F.O.B. Japanese port, however, 
we. have made delivery to, the ex-buying agent’s warehouse. In 
such instances we charge for the cost of making this delivery. 

That we do not have any special discount percentage rates for 
quantity purchases of our disposable lighters. However our price 
of disposable lighters vary depending upon the purchaser or the 
past history of the quantity that the purchaser has purchased. 

That for the period between February and June of 1971 I have 
set. forth below a‘ list of the date of'sales; the quantity purchase 
and the unit. price of all of the sales made during that, period of 
disposable lighters, taken from our record books. 


Date of sale | Quantity Purchase Unit, Price) 


2-11-71 , 24,000. pieces 16.25. cents 
2-15-71 24,000 pieces 19.8 cents. , 
3-20-71 .,60,000 pieces 18 cents 
3-22-71 50,000 pieces ~ 16.4 cents 

'3-23=71 ‘60,000 ‘pieces 16.4 ‘cents 
4+20+71 | 36,000: pieces 18icents 
4-28-71,,,125,000 pieces + 16.3 \eents 
5-15-71 ; 80,000 pieces 18 cents a’ 

H 000.0 “/s/ /S: Aoyagi 


. Bud Nakamura, import specialist.in the employ of the U.S, Customs 
Service at the port of entry, testified that, he procesesd ;the involved 
entries and made the advisory appraisement,in this case at $3.38 per 
dozen, net packed, upon, the basis of written advice received from the 
national import specialist,in New, York through the Customs Infor- 
mation Exchange to the effect that the HD-600 lighter was the same 
merchandise as the GL-160 lighter made by. the, Hirota ‘Company 
and exported to the United States on or about, December, 15,.1970—a 
conclusion reached by the national import specialist after examining 
samples of both lighters and checking with an importer in New York. 

The official papers received in evidence at the trial bear the initials 
of the customs inspectors who examined and released the shipments 
in issue as well as the dates of their inspections. These notations 
appear on each special customs invoice and packing list attached to 
the entry papers. 
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Plaintiff. contends, that there is. no. presumption, of correctness 
attaching to the appraisements in issue because there was) no. actual 
examination and inspection, of the: merchandise. in issue,, citing the 
first. three sentences of 19 U.S.C.A., section 1499. and 19 ;:O.F.R. 
14,1(b). Plaintiff further contends that.the testimony. of the witness 
Bloomfield and the affidavit, set forth as exhibit 1 constitute prima 
facie evidence supporting the claimed export value in the absence) of 
any presumption of correctness supporting the appraised value, 

Defendant contends that the merchandise was examined prior, to its 
release from customs custody in,compliance with 19 U.S.C.A., section 
1448(b) and applicable regulations, and, among other things,. that 
plaintiff has failed toe overcome, the statutory presumption) of correct- 
ness attaching to the appraisements:in issue. Defendant argues (brief, 
p.9):,..; 

Plaintiff had every opportunity at ‘trial to adduice testimony or 
introduce documentary ‘evidence that. the HD-600 lighters and 
.the GL-160; lighters were, ,in fact,; not. ‘‘such’’ merchandise. 


Yet, plaintiff failed to adduce one single shred of evidence. to 
controvert Mr. Nakamur a’ s testimony. 


On, the: instant record, the court agrees with the deféndanti’ in this 
case. 'The presumption of correctness attaching to the appraisements 
atbarhas not, been rebutted; First, the sappraisemerits ‘are not, woid. 
Undoubtedly, plaintiff's; challenge to the legality of the appraisemenits 
stems from, the absence..of, the, designation of examination packages 
by; the. district; director which customarily appears.on, the Summary 
Sheet, However, such omission in this. case is explained by the! legend 
‘RELEASED ,.ON, IMMEDIATE, DaitveryY, Permir’’ that appears on, each 
Summary Sheet followed by the,permitinumber and the date of release. 
These. notations, set into ‘motion, a; different. practice in this: ease. See 
19-U,S,C.A., section 1448(b) ;, 19 C.F.R. 8.22(a), 8.59.(1971 edition) ; 
and section 8.59(b), Customs Manual (1954 edition, as,amended). 

Section 1448(b), and ,the implementing regulations require designa- 
tion of the minimum requisite examination, packages, to be made! on 
the delivery permits themselves; and do not require notation of; this 
fact, on, the Summary Sheets.,And, information as to the identity cf 
the packages designated for examination, .is -to| be. known: only, to:the 
customs inspectors involved prior to arrival of the|merchandise Within 
the port. See 19 C,F.R..8.59(c) (1971, edition)... Thus, iin view of; tlie 
eyidence..of, record that,the instant, merchandise was examinéd and 
released by customs inspectors under special permits for itamediate 
delivery, the court must, assume that the. appropriate designation and 
examination of the merchandise for, appraisement purposes, was ‘made 
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in compliance with law, no evidence’ to the contrary having been in- 
troduced by the plaintiff. 

Secondly, even if full credence be given to the statements contained 
in exhibit 1, what the case comes down to, ‘as plaintiff’s counsel aptly 
noted at the trial, is whether the HD-600 lighter is the same as the 
GL-160 lighter (R.147).’And, on this ‘phase of the case the evidence 
adduced by’ plaintiff does not address itself to' this issue ‘at all.’Hence, 
it follows; therefore, that in’ the absence of ‘évidence of dissimilarity 
between the imported lighters and those relied upon in the making 
of the appraisements herein, plaintiff has failed to prove that the 
value adopted by the appraising official in this case was not the proper 
export value. United States v. ‘A: Orlikoff of Mexican Artcraft Co. 
et al., 25 Cust. Ct. 441, Reap. Dec. 7892 (1950). As such, ‘plaintiff 
has failed to sustain the issuable allegations of the complaint, and 
the action must, therefore, be dismissed: 

Accordingly, on ‘the record the court finds as facts: 

1. That the merchandise in this action consists of disposable cigarette 
lighters designated as model HD-600 manufactured in and exported 
from Japan between February 11 and April 30, 1971. 

2. That said merchandise was appraised upon entry at the port of 
Los Angeles-Long Beach, California, onthe basis of export’ value as 
defined in 19 U.S.C.A.,; section 1401a(b) (section 402(b), Tariff Act 
of 1930, as amended by the Customs Simplification Act of 1956) ‘at 
$3.38 per dozen pieces, net packed, on the ‘basis of a disposable ciga- 
rette lighter designated model GL-160 manufactured in and exported 
from Japan to the United States by Hirota’ Company, ‘the manu- 
facturer of the imported lighters and found by the appraising official 
to be the same as the imported lighters. 

3. That there is no evidence in the record that the said disposable 
cigarette lighter designated model’ GL-160 is dissimilar to the im- 
ported cigarette lighter. 

Upon these facts the court. concludes as matters of law; 

1. That export value as defined in 19 U.S.C.A., section 1401a(b) 
(section 402(b), Tariff Act of 1930, as’ amended by the Customs 
Simplification Act of 1956) is the proper basis for determination of the 
value of the merchandise herein. 

2. That plaintiff has not established an export value different from 
that returned in the appraisement of said merchandise. 

3. That the appraised value of said merchandise remains in full 
force and effect by reason of piaintiff’s failure to overcome the pre- 
sumption of correctness attaching to the appraisements herein. 

Judgment will be entered accordingly. 
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E. Bester & Company, a/c 
Sickugs, Inc., et aL. v. UNiTED STATES 


Photographic equipment 


Oprical PRINTERS“ AND’ PARTS—-ELECTRICAL ArticLes—Puoro- 
FINISHING EQuiPMENT 


Merchandise. described as Internegativ e Printers and various 
parts imported ‘at Nogales, Arizona, and Chicago, Tllinois, in 1968 
and 1971; respectively, fronr West Germany and classified’ in 
liquidation under. TSUS) itent 722:18 as enlargers and? camera- 
enlargers.as to. the printers and under TSUS item 722.34: as parts 
of enlargers and camera-enlargers as to the various parts, Held, 
classifiable, as to the printers, under TSUS item 722. 34 as equip- 
mént specially’ designed ‘for photofinishing still pictures where ‘the 
evidence establishes sales’ to and usage principally by: professional 
photofinishers,. in. the) duplication - and printing of slides:and:the 

. making of internegatives fren transparencies, and. there, is no. evi- 
dence of reference to and usage of, the. printers, as cameras, or_en- 
largers, and classifiable, as to the parts, under TSUS item 688.40 

‘ay’ electrical ‘articles and électrical parts’ of articles, ni.s%p.f.; there 
“heiig no dispute between the ion as to _ electrical nature ‘of 

». the st fect ' fi 


AST ' 


"T chi Court No. "73-1- (00043 and 
ere ren Protest No. 70/64262 


Ports of one and haya 


Ludemant for plaintiffs. ] 
(Decided June 25, 1976) 


Stein ‘and*Shostak (James'F. O’ Hara of counsel)*for the plaintiffs: 
Rez .E, Lee, Assistant Attorney General (Joseph I. Liebman:and: David R. 
Ostheimer, trial attorneys), for;the defendant. 


Ricuarpson, Judge: The merchandise the subject of these 
joint actions, described as Homrich-Internegative Printers and 
various parts thereof, was imported from West Germany and entered 
at the ports of Nogales, Arizona, in 1968 and Chicago, Illinois, in 
1971. The printers were classified under TSUS item 722.18, as modified 
by T.D. 68-9, as other enlargers and camera-enlargers at the rate of 
13% or 9% ad valorem depending upon date of entry. The parts were 
classified under TSUS item 722.34, as modified by T.D. 68-9, as other 
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parts of any of the foregoing ‘enlargers’and camera-enlargers at the 
rate of 18% or 12% ad valorem depending upon date of entry. 

It is claimed by plaintiffs that the merchandise should be classified 
under TSUS item 722.94, as modified by T.D. 68-9, as other equip- 
ment specially designed for photofinishing (still pictures), not specially 
provided for, at the rate of 9% or 6% ad valorem, depending upon date 
of entry, or, alternatively, under TSUS item 688.40, as, modified by 
T.D. 68-9, as electrical articles and electrical parts of, articles, not 
specially provided for, at the rate of 10% or 6.5% ad valorem, depending 
upon date of entry. Defendant claims that the merchandise should be 
alternatively classified under TSUS item 722.16, as modified by 
T.D. 68-9, as other cameras other than fixed focus valued over $10 
each at the duty rate of 13% or 9% ad valorem, depending upon date 
of entry. 

Leslie G. Ebeling, vice president and general manager, of Sickles, 
Inc., the ultimate consignee and producer and. distributor, among 
other things, of products relating to the duplication of slides and film 
strips, testified that he is familiar with the imported printers and 
knows what they are used for, has seen them in use, and that. his 
company sells, assembles, manufactures and services, them, He, stated 
that the primary use of the imported ‘printers (3; models; IP:.35, 
junior and intermediate, which vary only in the amount and degree 
of convenience features) was to make duplicate slides or transparencies 
from master slides or transparencies onto an unexposed film loaded 
into the camera head. And the exposed film is then removed from 
the camera head and processed with chemicalibaths to develop the 
latent image. The developed film is either cut and mounted into 
slides, if it is to be a slide, or allowed to remain in strip form ‘if it‘is 
to be a film strip. 

The witness explained the manner in which the printers function. 
The unexposed film is transported fromthe supply. reel. toa position 
above the lens and exposed in that position. ‘A light: source located 
in the base of the printer produces illumination. ‘The’ light shines 
through a transparent medium known as. a slide.or transparency. 
The light is collected by the lens ‘and is then imaged on the exposed 
film positioned above the lens. No movement of the film takes place 
during exposure. There are timing devices and. electronic devices i in 
the printer which provide the sequencing and timing of the shutter 
and movements of the film to produce the f proper imaging. In normal , 
usage the size of the transparency and the size of the i image on the 
film are the same (the printers can produce a duplicate smaller than 
the master 4 x 5 down to 35 mm. or larger than the master but limited 
by the size of the unexposed film). 
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The witness also testified that; the printers are used to make’ inter- 
negatives, that is, to produce negatives from transparencies. 

These are the principal uses of the printer accgrding to the witness 
who: testified that they are sold mainly by Sickles, Inc. to professional 
photofinishers \who: are desirous of producing duplicate slides, film 
strips ‘and internegatives. 

With respect to electrical aspects of the printer, Mr. Ebeling 
testified that the camera heads can only be used with other electronic 
devices incorporated in ‘them. The printers must’ have an electrical 
source of power. The light source is an electric light bulb. The film 
transporting mechanism is ¢lectric motor driven. The pressure plate 
holding the film in a flat position during photographie exposure is 
electrically ‘operated and uses a solenoid. The film advance motor 
which moves the film into the exposed side of the take-up is an electric 
motor. The timer which controls the lerigth of time of: exposure of 
the film to light is electronic: The opening and closing of the photo- 
graphic mirror shutter is controlled by an electronic solenoid. 

The witness also testified at some length to other functions of the 
printers which may be summarized by reference to functions appearing 
in sales literature received in evidence as éxhibit B1. These other 
features are: Print Suipes ... . from negatives . ». color or black 
and white, Crop. ./. portion of a transparency ‘as ‘a hew slide . .». 
straighten slides, Coton Correct -:..\ |! twist a dial to add:or change 
color .)... make tinted ‘slides from: black and white, Creates Spr- 
ciaL, EFFEcTs.... .. montage, mask, screen, color .mood, dodge, 
burn-in, ete: 

And on. the subject of color additional literature received in’ evidence 
during the testimony of the witness ee: in the form of an instruc- 
tion manual (exhibit B2, page: 10))staltes: 


Diktaste Cotor Fitter Lréut Sotrcs — the color head’ repre- 


sents & unique, continuous filtering device. It'has been developed 
in ‘close’ consultation with numerous large photofinishing estab- 
‘ lishments! 


And the witness a hehe his testimony by ‘stating as follows (R: 
78-79): 

a Mr. Ebeling, the merchandise which is in issue in. this case 

and depicted on Plaintiffs Exhibits 1,'2 and 3, in your opinion, 


are those devices énlargers?—A. No, sir. 
Q. Are they cameras?—A. No, sir, 


David Kleiman, owner and president of Kaufman and Favry Co., 
commercial photographers owning subsidiary companies ‘doing pro- 
fessional and amateur finishing services and art work for slide work 
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presentation through a lettering company, testified that his company 
owns a model IP 35: Homrich printer and owns approximately 18 
enlargers of variousgtypes, that the printer is used for duplicating 
which he explained was high mass production of slides of the same 
size—one to one. The witness stated that in his opinion the printer 
depicted in exhibit 1 is not an enlarger, is .not ‘a-camera,’ but-i is a 
duplicator which is\used in photofinishing. 


Kendrick.©. Richardson, former director of sales development of: 


photofinishmg» for Rastman Kodak Company, ‘now: a columnist: for 
Photo Marketing Magazine, and a consultant for a*photofinishing 
association, testified that’ he has used an Emby-Homrich printer, has 
seen them ‘used: and is familiar with them. He stated: that un ‘his 
opinion ‘they are for the purpose of duplicating slides,;and that he 


calls them photofinishing equipment. for making duplicate: slides or: 


for making internegatives: He said they are not’ cameras, Camera- 
enlargers or enlargers, and that during the years heservited the'photo- 
finishing industry he observed: photofinishers having :printersisuch as 
the imported printers on their premises, observed how they were used, 
and *that'to-his knowledge’ they: were ‘never eer as ceeee by 
the photofinishing trade he solicited:: 

>John ‘Ric Grimes, instructor im Abotouvdedan and atiiniant ‘im ‘all 
fields of : the: photographic: arts-‘and photography. tosthe ‘director of 
the Institute of Design at the Illinois Institute of Technology ; testified 
thatrhe-has’seen the printer depicted in exhibit 1‘ im‘ opération. on one 
occasion, has:manipulated the controls on:such: a printer so: that it 
performed a cropping operation, a color correction operation, ‘and ‘a 
special veffects operation. The | witness testified: about -aitumber/ of 
machinesthat performed an enlargement operation, anda réduction 
operation mentioning by name Honeywell Reproénon; and the Bogens 
Illumitran. He stated, that, he was familiar with equipment especially 
designed, to print still pictures by-reason. of having used such. equip- 
ment and, having: taught its use, and. that.some of the, items.in. this 
category are enlargers, enlarging easels, developing tanks, reels, film 
hangers, squeegies, driers; and mount presses: And he. was of the 


opinion that the article depicted in exhibit 1 is a motorized copy camera- 


possessing a color head for color filtration. 

Plaintiffs contend that the printers are more than cameras, enlargers, 
or camera-enlargers, and that they were designed for and used as 
photofinishing equipment. Plaintiffs argue (brief, p. 27): 

The ‘article before the Court in this case has as itsprincipal 
function the duplication of;slides and film strips in generally the 


same dimension, or a,reduced dimension, as the original which is 
duplicated. It can, under certain circumstances and with modifica- 





( 


CUSTOMS COURT 39 


tions, be ‘made ‘to perform other functions some of which can to a 
reater or lesser degree be performed also by camerasior enlargers. 
tis quite clear from the Record. that, these other secondary and 

minimal functions are subsidiary to the main purpose of utilizing 

this equipment which is to duplicate slides and film strips. 


Defendant; contents that the imported articles are camera-enlargers, 
and that. they are not utilized in the processing and developing of the 
film, and.as such are not, photofinishing equipment. Defendant argues 
(brief, p..17); 

Defendant’ submits that ‘the record .is clear: thatthe imported 
.. devices.possess the combined characteristics and capabilities of a 


camera and enlarger and were therefore properly classified under 
the tariff provision for combination camera-enlargers. 


And defendant also argues (brief,.p, 20); 


Plaintiffs’ claim that \the devices should have: been‘ classified 
under.item :722.94, supra, as photofinishing equipment is’ without 
any foundation. The record does not support such, classification, 
it totally contradicts it. 


Plaintiffs also, contend oa the ashlee bbe and, ” aeieear 
the printers themselves, should be. classified under. TSUS, item, 688.40 
as electrical articles, and. electrical parts of, ariieles, Bp Ki epeniey pro- 
vided for, Plaintiffs argue.(brief p, 28).:; an , 

.Thereis amplé-evidenceé in; this Recordi sinloondiporrestédh »by! any 
metalic offered by defendant, that; the, Homrich. devices, in issue 
operate | Ry and are de ependent upon. an, electrical source of power 
both to drive the mechanism within the device as well’ as to pro- 
‘vide the artificial hight source which i is essential to the uriction of 
the devices: jits 

Defendant ' Bont filer’ the ‘provision for hike shade is a 

specific provision which’ takes precédence over the parts provision, 

And finally; ‘defendant contends that'if the court determines that the 
importéd merchandise Was improperly classified under item 722.18, 
they should’ be classified ‘alternatively under jtem 722.16 as, cameras 
because the legislative arid judicial history are indicative of a broad 
and all-inclusive application of the provisions for cameras. Plaintiffs 
contend that there is no evidence in support of defendant’s alternative 
claim for classification of the devices as cameras. 

On the record in this casé there is no evidence that the articles 
described:on the invoices as optical printers, are bought or sold as 
cameras, enlargers or camera-enlargers. ‘There is no evidence that they 
are used or referred to as cameras, énlargers or camera-enlargers, or 
that any of their components are used separately as cameras or en- 
largers. And in the absence of such evidence, no useful purpose is 








40 CUSTOMS. COURT 


served, in the court’s opinion, by mentally, dissecting portions of the 
imported articles and comparing the components first to a camera, and 
then to an enlarger. Obivously, these articles must be’ considered for 
tariff purposes as a whole since that is the way they are imported, 
identified, and as the record shows, used. 

Congress has recognized a distinct identity for photofinishing equip- 
ment even though possessing attributes common to equipment utilized 
in other areas of the photographic industry. Thus, in TSUS item 722.64 
Congress provided equally for ‘photographic filters for cameras, 
enlargers, or photofinishing equipment.” (Emphasis added.) 

Congress has also recognized that printers are equipment legiti- 
mately employed in the photofinishing segment of the photographic 
arts industry. Thus, in item 722.86 Congress provided specifically 
for contact printers under the heading ‘Equipment specially designed 
for photofinishing (still picture).”” Under this heading Congress also 
contemplated that a substantial part of the photofinishing equipment 
covered in item 722.94, although not specifically named, would be 
mechanical or electrical. Tariff Classification Study, Schedule 7, page 
176. Optical or projection printers are a’ species of printer which is 
at the other end of the spectrum from the contact printer. Photo-Lab- 
Index, 20th edition (1961), Carroll, pp. 14-24.06, 14-34.01. And it 
appears that the only reason the optical printer was not eo nomine 
provided for under this heading as in the case of the contact printer 
is the likelihood that such a printer could be employed, not ds a camera 
or énlarger, but rather in the printing of motion picture film, for which 
equipment Congress made other provisions in item 722.96 at the:same 
basic rate as for miscellaneous photofinishing equipment. 

However, the uncontroverted evidence in, this case is to the, effect 
that the imported articles invoiced as printers.are in fact-referred to, as 
vertical optical printers, are mainly sold to and used by professional 
photofinishers following their importation, are used principally to. 
duplicate and print slides and to make internegatives, and. that as to 
one model featuring a color filtration device, were designed i in consulta- 
tion with. some large photofinishing establishments. It is settled law. 
that merchandise .is to be classified on, the basis of its _pyimary design, 
construction and function, Trans-Atlantic Company vy. United States, 
60 -CCPA -100, -C.A,D, 1088, 471. F.2d 1397. (1973); United, Carr 
Fastener Corporation v. United States (Northern Serew, Corp.,, Party 
in Interest), 54 CCPA 89, C, A.D. 913 (1967). As applied to the evidence 
in this case, such law favors classification of the printers in the manner 
contended for by plaintiffs. The.court, therefore, finds that the printers 
are electrically powered equipment specially designed , for photo- 
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finishing still: pictures, not specially. provided. for, within: the meaning 
of TSUS item!722.94 and should be ‘classified under that provision. 

The foregoing disposes of the claims ‘and counterclaim respecting 
classification of the printers. As to the parts iniported with the printers 
and in issue here, the record shows that they were assessed under TSUS 
item 722.34, a provision for other parts of cameras, enlargers and 
camera-enlargers: The provision in’ item ‘722.94 for “equipment” is 
is not broad’ enough to be inclusive of the parts imported with the 
printers, in the court’s view. But since there is no dispute between the 
parties concerning, the electrical nature \of these parts, the defendant 
contending in effect only that they'are electrical instruments, appara- 
tus, and other electrical articles provided for in Schedule 7 (defendant’s 
brief, page 21), the parts should be:classified under TSUS item 688.40 
electrical articles and electrical parts of articles, not specially provided 
for, as contended for by plaintiffs, and the court so holds. 

For the reasons stated, the claims of the plaintiffs are sustained and 
the counterclaim of the defendant is dismissed. Judgment will be 
entered herein accordingly. 


(C. D. 4662) 
Hancock Gross,, ‘Inc, v. UNITED StaTEs 
Metal articles—Hose fittings and strainer bases 


Hovsrnouty ArticCLEs—Cuinr Use 


The. provision. in the superior heading to items 653.95 and 654.20 
tor. “Talrticles * * * of a type: used for household *:,* .* \use’’ is 
ioe by chief. use:, General Interpretative, Rule. 10(e)(i) ; 
United States v. Parksmith Corporation, 62 CCPA 76, C.A.D. 1149, 
514 F.2d 1052 (1975). 


Hoss Firrincs—Cuusr us¥ tN Hovstsotp Not EstasiisHED 


The record establishes that, at,the time of importation the in- 
volved hose fittings (couplings, menders and clamps) were used in 
the United States for industrial water and. air hoses. aswell.as,for 
household hoses. Plaintiff failed in its burden of proof under items 
653.95 and 654.20 to establish thatthe. fittings were chiefly used 
in the household. 


Crrer Use—Jvpician Notice 


While, of course, it is indisputable that homeowners use garden , 
hoses, this fact does not mean that the court may infer or take 
judicial notice of the chief use of the classes or kinds of hose fittings 
involved in this case. Since the record shows that the fittings were 
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used in industrial air and water hoses, as well as by homeowners, 
and there is controversy between the parties respecting the chief 
use of the fittings, chief use in the household had ‘to be established 
by evidence. And on this issue, plaintiff had the. burden of proof. 
L. Tobert Co., Ine. v. United States, A1 CCPA 161, 164, C.A.D. 
544 (1954). ' 


Curer Use—TEstTIMONY BY SALES AND MARKETING EXECUTIVES 


It is now well settled-that, sales, and marketing executives; con- 
cerned with the promotion and merchandising of a product,over a 
wide geographic area may give testimony concerning the product’s 
chief tise. F.. B:'Vandegrift & Co, Inc. v. United States, 56 Cust. 
Ct. 103; C.D. 2617 (1966) ; Inter Maritime Fwdg. Co., Ine. v: United 
States, 59 Cust. Ct. 412,419, €.D:3177.(1967); Al Nyman ‘& Son, 
Inc. v. United States, 61 Cust. Ct.,236,'C.D, 3585 (1968): 


Hosp Firrincs—Parts or‘ Hoses: | 


The record establishes’ that the hose fittings had no independent 
usefulness; that they: were dedicatéd solely ‘to use) with rubber. or 
plastic hoses; that, once installed in a hose, the fittings normally 
remained, attached, thereto for. the life ef; the hose and performed a 
useful function. Therefore, even assuming arguendo that the rubber. 
or plastic hoses which utilized the involved’ hose fittings were 
chiefly used in the household, the fittings were parts of such rubber 
or plastic hoses, and not classifiable as parts of household articles 
of metal under item 653.95 or 65420. 


STRAINER BAsEs—Parts OF SANITARY WARES (SINKS) 


Strainer bases are properly dutiable under item 653.95 as parts 
of sanitary wares where the evidence .shows:. that the bases are 
dedicated solely to use in sinks; the bases become a permanent 
part of the sink after installation; they serve an essential function; 
in receiving and directing the flow of the waste water from. the 
fixture into' the dramage’ and waste system to which théy are’‘con- 
nected ; and that ‘a’sink would‘be incomplete and could ‘not'operate 
effectively to discharge! water into the drainage’ system without a 
‘device!'stch as a strainer base: ° ANY: , 


Court No. 71-11-01813 
Port of Philadelphia 
{Judgment in part for plaintiff.] 
(Decided June 25, 1976) 
Tompkins & Davidson (Allerton deC. Tompkins of counsel) for the plaintiff. 


Rex E. Lee, Assistant Attorney General (John. J.. Mahon, trial attorney), for 
the defendant. 


Newman, Judge: This action contests the customs classification 
by the district director at the port of Philadelphia of certain merchan- 
dise imported from Japan in 1970 and 1971. The items involved 





CUSTOMS COURT 43 


comprise various metal fittings for rubber or plastic hoses (plain 
couplings, clinching couplings, snap-on couplings, menders and 
adjustable clamps), and the base or holder for a sink strainer (sink 
strainer bases). 

The hose couplings and menders were assessed with duty at the rate 
of 13 or 11 per centum ad valorem (depending upon the date of entry) 
under the provision in item. 657.80, TSUS,' as modified by T.D. 68-9, 
for articles of zine not more specifically provided for elsé¢where in the 
tariff schedules. The adjustable hose*clamps and ‘sink strainer bases 
were assessed with duty at tlie rate of 13 per centum ad valorem under 
the provision in item 657.20, TSUS, as modified by T:D. 68-9, for 
articles of iron or steel not more’specifically provided for elsewhere 
in the tariff schedules. 

Plaintiff claims that the hose fittings are properly, dutiable at the 
rate of 11.5 or 10 per centum ad valorem (depending. upon the date of 
entry) under the provision for household. articles of metal, and parts 
thereof, in item 653.95. or 654.20,.TSUS, as modified by T.D. 68-9 
(depending upon the component material of chief value). Plaintiff 
further claims that the sink strainer bases are properly dutiable at 
the rate of 11.5 per centum ad valorem under the provision in item 
653.95, TSUS, as modified by T.D. 68-9, for sanitary wares and 
parts thereof. 

SratTuTes INVOLVED ! 





Classified. under: 


Schedule 6, part 3, subpart G: 
Subpart G headnote: 


1. This subpart’ covers only articles of 
metal; which are not‘ more -specifically 
provided . for ,elsewhere. in: the tariff 
schedules. 

* * * * * * * 
Articles of iron or steel, not coated or 
plated with precious metal : 
* * * 


* x 
Other articles: 
* * * * * * 
657. 20 Others <6 sgrper heert ns 5 13% ad val. 
* * * Ba K * * 
657: 80 Articles of zinc, not coated or plated with 
precious metal _ 1222.2 22b4 2 2uL eel Ll 13% 0r 11% “ 
val. 


1 The rate depends upon the date of entry under Presidential Proclamation 3822, T.D. 68-9. 
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Claimed under: 


Schedule 6, part 3, subpart F: 
Part 3 headnotes: 
aoe 


* * * * ok * 

2. The provisions in this part. which 
specifically refer to kitchen or table ware, 
or to table, kitchen, or household utensils 
and articles, include articles of types 
which. are used outdoors as well as those 
which are used indoors. 

ES * ok * * j * ok 


Articles not specially provided for of 'a 
type used, for,: household, .table,,_ or 
kitchen use; toilet and sanitary wares; 
all the foregoing and parts, thereof, of 
metal: o 
* * of * ‘# mc * 
Articles, wares, and’ parts, of ‘base 
metal, not ¢oated'‘or plated with 
precious metal: t 
Of iron or steel :.. 
Not enameled or glazed 
with vitreous glasses: ieee a 
” idee im * * * Se 


653. 95 thie cece ete 11.5% or 10% 
740% eeu ES ad val. 

* ok * * * ¥ * 
654. 20 NOE on ee creer ca ae eee 11.5% or 10% 
‘ 18q .0 ad val 


Issues INVOLVED 


The parties stipulated. ‘‘that, the merchandise jdescribed as 0424X 
MxF Snap On Hose Couplings and 0426X)M Snap On Hose Couplings, 
in Entry No. 134705 (Protest No. 1101+1-000518), which was assessed 
with duty at the rate of 1] per cent, as valorem undér item 657.80, 
TSUS, as articles not specially provided for of, zinc;,not coated or 
plated with precious metal, is. properly, dutiable.at|the rate of 10 
per cent ad valorem under item 654.20, TSUS, as*other household 
articles not specially provided for, of base'‘métal, not coated or 
plated with precious metal” (R.6). 

Hence, remaining in dispute for.determination- is whether the 
plain couplings, clinching couplings, menders'.and. adjustable clamps 
are household. articles or. parts thereof, of «metal;\‘and whether the 
sink strainer bases are sanitary wares or parts thereof, within the 
superior heading to items 653.95 and 654.20. 
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T have concluded that: (1) Plaintiff’s claims respecting the snap-on 
hose couplings and sink strainer bases should be sustained; and (2) 
plaintiff’s claims respecting the other merchandise in issue should be 
dismissed. 

Tue RecorD 


The.record comprises the testimony of two witnesses and twenty- 
one exhibits. (including, representative samples, of the merchandise) 
for plaintiff; three witnesses, and eight exhibits for defendant. 

Plaintiff called as. its, first, witness Helen Colleliiori, plaintiff's 
import manager in 1970.and 1971: In her capacity: as import manager, 
Mrs. Colleluori ordered merchandise and inspected it upon arrival, 
but thereafter “‘it was turned over to the sales department” (R.15) 
Thus, she had no duties relating to the sale or marketing of the mer- 
chandise. In addition: to. her, full-time,duties as plaintiff’s import 
manager, Mrs. Colleluori) “helped”: her husband in. their! hardware 
store, where she ‘worked evenings ‘after six.o’clock”? and. on weekends 
(R,46). 

Mrs. Colleluroi testified that in 1970. ‘and 1971, she: personally 
used all. ofthe hose fittings in.issue at home to mend her garden hose 
“‘so it. could: be used again without going to the cost of additional hose” 
(R.41);, that in her hardware store she sold the articles to homeowners 
to, repair, garden. and, washing machine. hoses; that, the hose. fittings 
are ‘basically ‘a -home,item”, and. it. was “very unusual! for somebody 
in ‘industry. ,to come, to [her], as \a, hardware woman’? (R43) ;: that she 
saw, all of the hose: fittings used iin the homes of friends whom )shé had 
visited, in. 1970. and,,1971\in»the! states, of California; Washington; 
Massachusetts, connecticut, Virginia,, Maryland, Ohio,’ Florida, New 
Jersey, New; York. as. well)‘as,in. the, District of Columbia; that she 
saw the hose fittings used by people for washing cars and. rifsitig 
widewalks;, that: the adjustable-clamps are used: to: hold ‘couplings, 
menders,, and. aerators, and',to’ attach massage. and hair sprays to 
spigots;,and that, all the hose’ fittings, except \the clinching: couplings, 
are reusable. : 

Respecting; the sink. strainer bases, Mrs. Colleluori testified that 
those articles are used in ‘a sink to prevent sediment from going down 
the:drain, and she regarded the strainer bases as ‘‘sanitaty wares’. 

On cross-examination, Mrs. Colléluori-testified that while the plain 
couplings and the menders were. ‘‘reusable’’, they were normally 
intended. to remain inserted in the hose so long as ‘the hose remained 
functicnal; that the. 0137X and 0138X hose meénders .(exhibits:3. and 
6), are, listed, in) plaintiff’s. catalog (exhibit, 12, :page 225). under’ the 
“Industrial Hose and Fittings’’ section; that page 224 of the catalog, 
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which is also in the “Industrial Hose and Fittings’ section, lists zinc 
brass plated garden hose couplings in, sizes.%4’’, 34’”, 54’’ and, %’’; that 
the 0190 couplings listed in the “Tadustrial. Hose and Fittings” accion 
of plaintiff’s catalog (page 224) is the same article as the 0190XK }’’ 
coupling represented by exhibit. 7;:that;the 0189, 0191 and 0192 
couplings listed on page 224° of plaintiff’s catalog under the “In- 
dustrial Hose and Fittings’ section are the same as the 8000XCD, 
8002XCD and 8003XCD plain couplings respectively represented’ by 
collective exhibit 1; that the 0115 }’’ male-coupling shown: on ‘page 
224 of plaintiff’s éathlog is the same coupling as the ’8009XCD male 
¥/’ coupling represented by exhibit 9; that the 0116 %’" male coupling 
shown on page 224 of ‘plaintiff’s catalog'is the same coupling as the 
8010XCD %’’ male coupling represented by exhibit 10; and that the 
0117 %’’ male coupling shown on page 224 of the catalog is the same 
coupling as the 8011 XCD coupling included in exhibit 1. 

Plaintiff called as its second witness Gertrude’Cohn, who, with’ her 
husband, owned and operated a hardware store in Philadelphia from 
1935 to 1972. The hardware store “handled most all household articles 
and sanitary supplies” (R. 69). 

Mrs. Cohn testified that in her ‘various travels’ in New York, 
Pennsylvania, Nevada, California, New: Jersey ‘and Florida’ she 
observed ‘the use of the hose fittings; that ‘the plain couplings and 
elinching couplings were: used for the same purpose—repair hoses; 
that the couplings were household articles used:on‘ rubber or'plastic 
garden or lawn hoses, on washing machine hoses, on the ends of '‘'Y’s”’ 
which connect hot and cold water spigots, and with shampoo sprays 
that screw onto a spigot; that: she knew of ‘no industrial usés for’ the 
couplings; and.that’ the plain couplings were reusable—‘‘you can take 
it off or put it back on any time you wish whenever it is necessary” 
(R. 76). 

Respecting the hose menders, Mrs. Cohn testified that they were 
used with clamps to repair %’’ to %’’ plastic or rubber lawn hoses 
used around the home; that ss knew of no other use for the menders 
and that the menders were reusable. 

Relative to the adjustable clamps, Mrs. Cohn testified that they 
were installed on rubber or plastic garden hoses up to %’’; that she 
had “seen them on garden hose, household garden hoses, almost in 
any household in the country” (R.83); that the clamps were’ used: 
to hold repair couplings and menders on hoses; to hold “shower 
hoses’’ tightly to the spigots; to hold ‘drain fills” on hoses, as shown 
on page 132 of plaintiff’s catalog; to hold snap-on couplings to faucets, 
as shown on page 134 of plaintiff’s catalog; to hold: faucet adapters, 
as shown on page 135 of plaintiff’s catalog; on tailpieces which ‘are 
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small pieces of hose with an adapter on the end of them, for use on 
spigots, as shown on page 135 of plaintiff’s catalog; and to hold air 
hose couplings, as shown on page 225 of plaintiff’s catalog. Mrs: 
Cohn further asserted that the clamps are reusable—“[y]ou just 
unscrew them and take them off” (R.84); and that she would cate- 
gorize the couplings, menders and clamps as “household articles” 
since ‘[t]hey are used in the household for household purposes only 
as far as we were concerned in the store” (R.80). 

Additionally, Mrs. Cohn testified that she makes a distinction be- 
tween “household articles” and ‘‘parts of household articles”; that 
the former “is something in itself, in its entirety’’ while the latter “are 
items that cannot be used in and of themselves [and] * * * have to 
be used with something else” (R.81—82); that she considered the 
couplings, menders and clamps to be “household articles’; and that 
she “would consider anything that is used in the household as a house- 
hold article’? (R.84). 

On cross-examination, Mrs. Cohn reluctantly admitted that the 
couplings and menders when attached to hoses were parts thereof for 
the life of the hose. The record shows the following (R.89-90): 


Q. On the question of whether or not these articles are reusable 
or whether or not they are permanent,when you attach articles 
as represented by Plaintiff’s Collective Exhibits 1, 7, 9, and 10, 
the plain hose and couplings, are they intended to remain with 
the hose?—A. They could remain, but they don’t have to remain. 
They can come off, sir. 

Q. Normally, would you take them off?—A. If the hose would 
break, I would take it off and use it again. 

Q. During the life of the hose they would remain on the hose?— 

Yes. 

Q. And, similarly, for the menders when inserted?—A. Yes. 
Once you insert them, you usually leave them there. 

Q. There is no reason to take them out; they become part of 
the hose?—A. Unless the hose is gone and you want to fix 

Q. They would be part of the hose when attached?—A. Yes. 





Mrs. Cohn also testified on cross-examination that she could. tell 
that. a mender was inside a hose by ‘‘looking’’ and by feeling the hose; 
that, the clamps which appear on page 225 of plaintiff’s catalog, which 
she testified were used on air hoses, are in the section of the catalog 
for “Industrial Hose and Fittings’; and that on that same page 225 
also appears the 0137 and 0138 hose menders, which indicated to her 
that these menders were used in industria! applications, although she 
had never sold them for such purpose. 

On. further cross-examination, Government counsel questioned 
Mrs. Cohn concerning her distinction between “household articles” 
and ‘parts of household articles”. After insisting that the fittings were 
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used by themselves in the household (R.97), she subsequently con- 
ceded that the fittings would have to be joined to a hose to function, 
and could not be used by themselves (R.99). 

On redirect examination, Mrs., Cohn, testified. that. none of the 
articles before the court were used with, hose %” or larger; that the 
articles were used with %%” to 5”. hoses;, and that she considered 
hoses 4” or larger,as ‘andustrial’”’ (R.101). 

On recross-examination, Mrs. Cohn stated with reference to the 
*4” hose couplings (8003 and 8011 in exhibit 1) that ‘‘to: me they are 
industrial, I never handled them. I really don’t. know what they are 
used for’? (R:101-102). , 

With reference to the sink strainer, bases, Mrs. Cohn testified that 
these articles were used in sink basins to keep dirt and other, things 
from going into the drain “which makes it sanitary” (R.72); and that, 
the base portion is used as,a strainer and holds;the flat strainer 
portion. 

Defendant’s first witness was Samuel Bailey; vice president since 
1972 of H. J. Murray & Company, Incorporated of New York City, 
a wholesale industrial supplier and a specialty house in hose couplings. 
Murray represents companies which manufacture couplings used for 
industrial water, steam and air hoses, hose clamps, and menders. It 
appears that Murray sold in approximately twenty states to rubber 
hose distributors, contractors’ supply and.,equipment. houses, and 
industrial and mill supply houses. Prior thereto, from 1969 to 1972, 
Mr. Bailey was the sales manager for the Le-Hi Division of Parker- 
Hannifin, a manufacturer of industrial hose fittings, including those 
utilized for air, water and steam. The Le-Hi Division sold its products 
nationwide to about 15,000 accounts comprising manufacturers of air, 
steam, water and hydraulic hoses, hose distributors, mill’ supply 
houses, contractors’ supply houses, plumbing and pipe supply houses, 
and original equipment manufacturers. At the time of the trial, 
Bailey had been actively engaged in, the industrial hose coupling 
business for about 16 or 17 years. 

Mr. Bailey testified that the zinc die cast brass plated water hose 
couplings represented by defendant’s exhibit A, which were manu- 
factured by Parker-Hannifin Corporation, were “similar in all material 
conditions” to the zine die cast brass plated water hose couplings 
represented by plaintiff’s exhibits 1, 7, 9 and 10 (R.114); that these 
couplings were sold in the years 1970 and 1971 throughout the United 
States by the Le-Hi Division of Parker-Hannifin, of which he was then 
product sales manager, through some 7,500 industrial accounts 
comprising hose distributors, hose manufacturers, contractors’ supply 
houses, and mill and industrial Suppliers for use on industrial water 
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hose; that the couplings were not sold with clamps inasmuch as clamps 
were sold separately by the company; that the couplings were sold in 
three sizes—’’, %’’ and *’’—and had garden hose: thread; and 
that the Le-Hi Division did not utilize channels of distribution’-that 
catered to the retail homeowner type trade but only solicited industrial 
accounts. 

Mr. Bailey further stated that the wrought brass clincher. type 
water hose couplings represented by defencant’s collective exhibit C 
were the same in design and function as; but different in composition 
from, the zinc die cast brass plated couplings in plaintiff’s collective 
exhibit 2; that the couplings represented by exhivit C were sold in the 
years 1970 and 1971 in the industrial hose market in competition 
with the products of his employer, the Le-Hi Division of| Parker- 
Hannifin; that in his opinion, and based upon his experience, the 
clinching type couplings represented by plaintiff's collective exhibit 2 
were more appropriate for, and more in demand for use in, industrial 
applications than those represented by defendant’s collective exhibit 
C, because the plaintiff’s clinching couplings were “a heavier duty 
fitting’’, less likely to be crushed, and less expensive. 

Additionally; Bailey testified that the Parker-Hannifin galvanized 
hose clamps, represented by defendant’s collective exhibit F, are the 
same as those sold in 1970 and 1971 by that company when he was 
product sales manager, and, that they are currently sold by H. J. 
Murray & Co., Inc.; that they were sold in 1970 and 1971 to the same 
industrial outlets, hose distributors, hose manufacturers, contractors’ 
supply houses, and industrial supply houses as the couplings; that they 
were principally used on air and water hoses in industrial applications; 
that they are similar in size and design and are of the same gauge as the 
clamps represented by plaintiff’s exhibits 4,.8 and 11, although the 
smallest and middle size were slightly heavier in weight than plain- 
tiff’s exhibits 8 and 4, respectively. 

Finally, Bailey testified that the chief use of the couplings and 
clamps which he identified was to couple industrial air and water 
hoses. 

On cross-examination, Mr. Bailey testified that he had observed 
couplings such as those in defendant’s exhibits used in connection 
with lawn hoses at his home and‘ on his neighbor’s lawn. 

Defendant’s second witness was Joseph C. Gadd, Jr., president of 
the J. C. Gadd Company of Denver, Colorado. During the period of 
April 1970 to February 1971; Mr. Gadd was vice president of the 
J. C. Gadd Company. 

In 1970 and 1971, the Gadd Company manufactured ‘and sold 
zinc die cast brass plated’ garden’ hose ‘couplings (represented by 
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defendant’s collective exhibit H) and zinc die cast hose menders 
(represented by defendant’s collective exhibit I), which couplings 
and menders were the same in function, design, construction, material 
and sizes as plaintiff’s zine die cast brass plated garden hose couplings 
(represented by exhibits 1, 7, 9 and 10) and plaintiff’s zine die cast 
hose menders (represented by exhibits 3 and 6). The Gadd Company, 
however, did not manufacture or sell any clamps. During the period 
of 1970 through the first quarter of 1971, the Gadd Company sold 
its hose fittings to 31 customers in 13 states “from New York to 
California and from Minnesota to Florida” (R.161—-162). Gadd’s 
customers included hose manufacturers, hose distributors, equipment 
manufacturers and general industrial distributors. In essence, 974% 
of Gadd’s sales were made to “industrial accounts” and 24%% of 
sales were made to organizations of unknown types. No sales were 
made to homeowners, retailers or to jobbers that stock retailers. 

Mr. Gadd stated that his couplings were used in water hose, washing 
machine hose, and low pressure air, gas and water applications; and 
the menders were used in low pressure water hoses and washing 
machine hoses. 

Respecting the question whether the couplings and menders are 
parts of hoses, the witness testified as follows (R.167): 


Q. Mr. Gadd, when either the couplings o: the menders are 
inserted in or are utilized in a hose, do you consider that [it] 
becomes a permanent part of the hose?—A. Yes. The coupling 
has no separate use from the hose. 

Q. It would remain in the hose?—A. It would not be functional 
until coupled to the hose and, once coupled to the hose, would be 
a permanent part of the hose. 


On cross-examination, Mr. Gadd stated that his customers used 
the hose menders to join remnant hoses to form the desired lengths 
of garden or other hoses intended for low pressure applications; 
that both the couplings and menders were used in Jawn hoses; that 
he did not sell his couplings and menders with clamps_ because 
“{cjlamps are readily available from other sources and we would 
have no unique advantage in offering the same for sale’ (R.172); 
that his couplings and menders were not sold carded but only in 
bulk; that in his business the majority of ‘“clamps’’ used with hoses 
are external ferrules of annealed brass which are crimped over the 
outside of the hose and are not reusable; and that the, menders, 
plain couplings and clamps could be removed from a hose and reused 
on another hose. 

On redirect examination, Mr. Gadd. testified that while the cou- 
plings would take a pressure of up to 150 pounds, the normal pressure 
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of a household lawn hose is 40 to 60 p.s.i.; that therefore the couplings 
were not limited to lawn or garden hoses; and also that when he used 
the term ‘lawn hose’’ he was referring to a water hose. With reference 
to chief use, Gadd stated (R.178): 


Q. And from your knowledge of your products and through 
whom they are sold, and to whom they are sold, what is your 
understanding of the chief use of your couplings and menders? 
What types of hose are they used in?—A. They are 
used in low pressure industrial hose. 


Q. That would be the chief use of the couplings and menders?— 
A. Yes. 


On recross and re-redirect examination, Mr. Gadd testified that 
“unlike other witnesses,’ he did not inspect garden hoses when he 
went visiting in various states (R. 179), but that “[n]obody can quarrel 
with the fact that every state has people that use lawn hoses” (R. 
182); that the couplings represented by exhibits 1, 7, 9 and 10 (plain 
couplings) are the type that are used by homeowners in and around 
their homes; but that significantly the chief use of the couplings 
represented by defendant’s exhibit H (which are identical in construc- 
tion, material, design and function to plaintiff’s exhibits 1, 7, 9 and 
10) was in industrial hose. 

Defendant’s third and final witness was Theodore H. Johnson, 
plumbing and fittings product manager for American Standard. Mr. 
Johnson testified concerning the commercial meaning of “sanitary 
ware” as follows (R.190): 


A. Sanitary ware, in the plumbing industry and in American 
Standard, is identified as a receptacle or vessel to receive, hold, or 
discharge water or other fluids. It is in the plumbing industry 
primarily a material; vitreous china, or cast iron, or enameled 
cast iron, enameled stamped steel, stainless steel, or plastic or 
fiberglas, but it is a container, basically. 

And how do you refer to those articles that you would sell 
that would meet the definition of sanitary ware?—A. Bath tubs, 
toilets, lavatories, sinks. 

Q. And what general term do you use to include all of those 
articles?—A. Fixtures. Those are fixtures. 


Moreover, Johnson stated that a sink strainer base (exhibit 5) was 
known in the plumbing industry as a “fitting’’; that he considered the 
strainer base to be “independent of the fixture’ since fixtures or 
sanitary wares are not sold with fittings attached; that the function 
of the strainer base is to receive and direct the flow of the waste water 
from the fixture into the drainage and waste system of the building; 
and that he did nct consider the strainer base ‘to be part of sanitary 
ware or part of the sink to which it is attached. 
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Mr. Johnson added that the strainer base is inserted into the 
opening of a sink and connected with a lecknut; that a wrench. is 
required tc install the strainer base into the sink, and there must be a 
tight joint. 

On cross-examination, Johnson. testified that exhibit 5 fits into the 
sink so as to make it watertight, and water will fle v out only through 
the strainer base; that normally the strainer base remains attached to 
the sink for the life cf the sink; that “it is necessary to have some kind 
of a drainage outlet. to a sink to insure sanitation and cleanliness’’ 
(R.197) ; that a sink will not operate effectively without a device such 
as exhibit 5; and that exhibit 5 was used for sanitary purposes. 


Hose Firrines (Couprtinas, MEenpERsS, AND -CLAMPs) 





ce 


The parties have stipulated that the “snap on” type couplings in 
entry No. 134705 are properly dutiable under item 654.20, TSUS, 
as modified, at the rate of 10 per centum ad valorem. Hence, the 
hose fittings in dispute are: (1) plain couplings; (2) clinching couplings; 
(3) menders; and (4) adjustable clamps. Respecting these four 
categories of hose fittings the issues are: (1) whether they were chiefly 
used in the household, and (2) whether they are parts of rubber or 
plastic hoses. 

Cuter Use Issur 


The provision for household articles is a use provision. By statute, 
the use which governs is ‘the use in the) United States. at, or 
immediately prior to, the date of importation, of articles of that class 
or kind to which the imported, articles belong, and the controlling 
use is the chief use, 1.e., the use which exceeds all other uses (if any) 
combined’’. General Interpretative Rule 10(e)(i). See also United 
States v. Parksmith Corporation, 62 CCPA 76, C.A.D. 1149, 514 F.2d 
1052 (1975). Hence, pursuant to its claims under items 653.95 and 
654.20, plaintiff had the burden of establishing that the chief use of 
the class or kind of hose fitting to which each category of merchandise 
belongs was as household articles. Plaintiff contends that the chief 
use of the hose fittings was in the repairing of lawn or garden hoses 
used in and around the household. Defendant, on the other hand, 
insists that the fittings were chiefly used in air and water hoses for 
industrial applications, where the fittings were used to couple or join 
sections or remnants of hose to desired Jengths, rather than used. to 
repair hoses used around homes, 

From a review of the record, I have concluded that in 1970-71 
hose fittings of the classes and kinds involved here were used in the 
United States for industrial water and air hoses as well as for house- 
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hold hoses, and that plaintiff failed to prove that household use 
predominated. Cf. Kotake Co., Lid., Standard Trading Co.,; Ltd: v. 
United States, 67 Cust. Ct. 178, C:D. 4271 (1971); Charles H: Dema- 
rest, Inc. v. United States, 62 Cust. Ct. 583, C.D. 3829 (1969); Voss 
Int. Corp. v. United States, 61 Cust. Ct. 123, C.D. 3544, 287 F. Supp. 
989 (1968); Providence Import Co., Inc. v. United States, 55 Cust. 
Ct. 243, C.D. 2584 (1965). 

Although defendant’s witnesses Bailey and Gadd conceded that 
the involved fittings were used on household garden hoses, they 
nevertheless testified that the chief use of the articles was in industrial 
air and water hose applications. It is now well settled that sales and 
marketing executives concerned with the promotion and merchan- 
dising of a product over a wide geographic area? may give testimony 
concerning the product’s chief use. Thus, in F’. B. Vandegrift & Co., 
Ine. v. United States, 56 Cust. Ct. 103, 111-112, C.D.°2617 (1966), 
the court aptly observed: 

The Government makes much of the fact that the witnesses 
Gayer and Howell ceased to go into 'people’s homes to sell this 
merchandise years before the dates of importation. This entirely 
misunderstands the probative weight of the testimony executives 
can give, who have been concerned in designing, framing specifi- 
cations, ordering, importing, selling, distribu ting, and “promot- 
ing the manufactured article whose chief use is te be determined. 
Gayer and Howell continued to deal in the involved straighteners 
and curlers. Such persons have to know the chief uses of what 
they sell and sporadic instances of their seeing it in use in people’s 
homes (on social occasions perhaps) add but little. One gets 
rather tired of having such instances dragged in by the ears. * * * 


Similarly, in Inter Maritime. Fwdg. Co., Inc. v. United, States, 59 
Cust. Ct. 412, 419, C.D. 3177 (1967) 


* * * Here, too, there are ‘infrequent mstances of observation 
of actual use in the testimony.’’ However, this lack is more than 
compensated for by other compelling evidence by qualified wit- 
nesses. * * * The court is of the opinion that persons serving in 
executive and sales managerial capacities, who recommend that a 
product be added to their company’s line, and who promote, sell, 
train others to sell, and demonstrate the use of the articles, are 
in a position to give competent evidence on the chief use of said 
article. 


See also Al. Nyman & Son, Ine. v. United. States, 61 Cust: Ct. 236, 
C.D. 3585 (1968). 

In light of the views expressed by the court in the above-cited cases, 
Iam clear that the testimony of defendant’s witnesses Bailey and 


3 Bailey’s sales’ experience was “nationwide’’, while Gadd’s sales covered some thirteen states. 
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Gadd have substantial probative value respecting the issue of the 
chief use of the hose fittings. 

Indeed, as an admission of the industrial applications for the hose 
fittings and as corroborative of the testimony of defendant’s witnesses 
Bailey and Gadd, plaintiff’s own sales catalog (exhibit 12) shows that 
the couplings, menders and clamps were advertised for use on indus- 
trial hose. In short, the record demonstrably shows that the hose 
fittings in issue were sold for industrial as well as household applica- 
tions. Under these circumstances, it was incumbent upon plaintiff at 
the minimum to disclose the facts within its possession relating to its 
own marketing experience during the relevant. period of time con- 
cerning which the record is silent. Cf. Nyman, supra. Instead of sales 
or marketing data, plaintiff adduced the testimony of its import man- 
ager (Mrs. Colleluori), an employee who did not claim to have any 
knowledge concerning plaintiff’s sales, and whose principal qualifica- 
tion relative to the marketplace was that she worked in a hardware 
store evenings and on weekends. Mrs. Colleluori, ostensibly, was un- 
aware of the industrial applications for the hose fittings despite the 
plain indication to the contrary in plaintiff’s catalog, which she 
identified at the trial. 

In sum, plaintiff’s witnesses were aware of only household uses for 
the fittings, and offered no testimony which is helpful to the court in 
determining their chief use. Defendant’s witnesses (Bailey and Gadd), 
on the other hand, were aware of both the household and industrial 
uses for the fittings, and stated that their chief use was in industrial 
water and air hoses. 

Plaintiff emphasizes that ‘‘many”’ of the plain hose couplings and 
menders were imported “carded”, viz., packaged with clamps on a 
card. However, the testimony and exhibits demonstrate that the coup- 
lings and menders sold uncarded and without clamps are identical to 
the same items sold carded with clamps, the only difference being 
the stock number assigned to the article. Moreover, plaintiff’s wit- 
nesses made no distinction in use between the carded couplings and 
menders and the same articles sold uncarded. Therefore, for purposes 
of determining chief use, each category of merchandise, i.e., plain 
couplings, menders and clamps, represents a ‘‘class” or “kind” of 
merchandise whether the articles were sold carded or uncarded. 

Plaintiff also emphasizes that homeowners having a lawn use 
garden hoses. While, of course, it is indisputable that homeowners 
use garden hoses, this fact does not mean that the court may infer or 
take judicial notice of the chief use of the class or kind of hose fittings 
involved in the case. It is important to note that the issue is not the 
chief use of garden hoses, as implied by plaintiff’s argument, but rather 
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the chief use of the classes and kinds of fittings involved here. While 
it may be true that garden hoses are chiefly used by homeowners,* 
it does not necessarily follow that the classes or kinds of fittings in- 
volved here were chiefly used in household garden hoses. Since the 
record shows that the fittings were used in industrial air and water 
hoses, as well as by homeowners, and there is controversy between 
the parties respecting the chief use of the fittings, chief use in the 
household had to be. established by evidence. And on this issue, 
plaintiff had the burden of proof. As the appellate court observed in 
L. Tobert Co., Ine. v. United States, 41 CCPA 161, 164, C.A.D. 544 
(1953) : 

While judicial notice may be taken of well known uses of an 
article, chief use is a question of actual fact which, in a case of 
this character, should be established on the basis of positive 
testimony representative of an adequate geographical cross 
section of the nation. * * * 


See also Tanross Supply Co., Inc. v. United States, 58 CCPA 26, 
35, C.A.D. 1000, 433 F. 2d 1332 (1970). 

Finally, I have carefully considered and find totally without merit 
plaintiff’s unfounded contentions respecting ‘‘surprise’’; defendant’s 
alleged concealment of evidence; the failure to furnish plaintiff the 
names of witnesses to be called at the trial; and plaintiff’s alleged 
lack of opportunity for discovery relative to the issue of chief use. 


Parts Issue 


Defendant argues that the hose fittings are not classifiable as 
household articles of metal, or parts thereof, because the fittings are 
parts of rubber or plastic hoses. Plaintiff contends that the hose 
fittings are independent “‘articles’” rather than “‘parts” because they 
can be easily and quickly disconnected from a repaired hose (except 
the clinching couplings), and can be reused to repair other hoses. 

I have concluded that the hose fittings in issue are parts of rubber 
or plastic hoses, and consequently are not classifiable as parts of 
household articles of metal, even assuming arguendo that the rubber 
or plastic hoses utilizing the fittings were chiefly used in the 
household. 

The record shows that the couplings, menders and clamps were 
dedicated to use with rubber or plastic hoses, and that such fittings 
had no independent usefulness. While it may be true that the plain 


3 It is, of course, also true that garden hoses are commonly used by motels, restaurants, country clubs 
beaches, camps, parks, schools, garages, goli courses, cemeteries, and by most ccmmercial buildings having 
water connections threaded for a garden hose. Plainly, garden or lawn hoses are not inherently household 
articles. 
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couplings, menders and adjustable clamps could be removed from one 
hose and reused on another hose, plaintiff’s witnesses conceded—and 
Mr. Gadd testified—that once installed in a hose, the fittings normally 
remained attached thereto and became parts of the hose for its 
useful life (R.50-51, 89-90, 167): Additionally, it is obvious that 
when installed in a hose the fittings serve a useful function. Whether 
the couplings be of the “plain” or ‘“‘clinching’’ type, they provide a 
means for a hose to be coupled to a water outlet, another hose, a 
nozzle or a sprinkler. The menders permit short lengths of hose to be 
joined together to form longer lengths, while the clamps provide the 
means for holding the plain couplings and menders in the proper 
position after insertion into the hoses. 

In view of the foregoing facts, the hese couplings, menders and 
clamps conform to the criteria established by the judicial authorities 
for “parts”. Hence, the fittings are dedicated to a sole specific use 
and serve a useful function when attached ‘to the parent article. See 
Gallagher & Ascher Company v. United States, 52 CCPA 11, C.A.D. 
849 (1964); Trans Atlantic Company v. United States, 48 CCPA 30, 
C.A.D. 758 (1960); Border Brokerage Company, Inc. v. United States, 
58 Cust. Ct. 240, C.D. 2948 (1967). 


STRAINER BaAsEs 





The sink strainer bases involved herein, as represented by plain- 
tiff’s exhibit 5, are claimed to be properly classifiable as sanitary wares 
or parts of sanitary wares under item 653.95, TSUS. The following 
facts are established by the record: The strainer bases are dedicated 
solely to use in sinks. Upon installation, the base is permanently con- 
nected to the sink with a locknut and requires. a watertight fit. 
Obviously, the base is designed to fit into the sink, and the outlet of 
the sink is specially designed to accommodate the, base. Normally, 
after installation, the base remains installed in the sink for the life of 
the sink. The base serves an essential function in receiving and direct- 
ing the flow of the waste water from the fixture into the drainage and 
waste system to which it is connected. Plainly, then, the sink is in- 
complete and will net operate effectively to discharge water into the 
drainage system without a device such as a strainer base. 

There is no dispute between the parties that sinks are ‘sanitary 
wares”, and defendant’s witness Jchnson so testified (R.190). In 
The Westbrass Company v. United States, 67 Cust. Ct. 334, 337, 
C.D. 4293 (1971), writing for the Second Division of the Ccurt, I 
found: ‘“The strainer base becomes a permenent part of the sink and 
directs water in the sink into the outlet drain pipe’. Additionally, in 
Hancock Gross Mfg., Inc. v. United States, 60 Cust. Ct. 558, °565; 
C.D. 3459, 285 F. Supp. 168 (1968), the Court found that “the 
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[strainer] base * * *, after installation, becomes a permanent part 
of a sink”. Following the rationale of the parts cases cited supra in 
connection with hose fittings, clearly the strainer bases are parts of 
sanitary wares, viz.: sinks, and thus are dutiable under item 653.95, 
as claimed by plaintiff. 

Even if the bases could_be regarded as an auxiliary or optional 
feature of a sink (which I do not find), since they are dedicated to a 
sole specific use and serve a useful function when installed in a sink, 
they are ‘parts’. Gallagher & Ascher, supra (auxiliary automoble 
heater, which was an.cptional feature that could-be installed at addi- 
tional cost over and abeve the basic price of the vehicle, held, parts of 
automobiles). Consequently, the facts that the strainer base is referred 
to in the plumbing industry as a “‘fitting’’, that it is not sold with the 
sink, and that it is not included in the price of the latter are not 
determinative of whether the base is classifiable as a part. Cf. Victoria 
Distributors, Ine.. v.. United States, 57’ CCPA 76, C.A.D. 979, 425 
F.2d 759 (1970) ; Vietoria Distributors, Inc. v. United States, 57 CCPA 
80, C.A.D. 980, 425 F.2d 763 (1970). 

CoNCLUSION 





In accordance with the stipulation of the parties, the snap-on type 
hose ccuplings 0424X and 0426X in entry No. 134705 are properly 
dutiable at the rate of 10 per centum ad valorem under item 654.20, 
TSUS, as modified by T.D. 68-9. For the reasons set forth above, the 
sink strainer bases are properly dutiable at the rate of 11.5 per centum 
ad valorem under item 653.95, TSUS, as modified by T.D. 68-9, 
as claimed by plaintiff, Plaintiff’s claims respecting all other merchan- 
dise are dismissed. 

Judgement will be entered accordingly. 








Decisions of the United States 
Customs Court 


Custom Rules Decision 
(C.R.D. 76-4) 
Creative Piayratnes, Drviston or CBS, Inc. v. Untrep States 


On Plaintiff's Motion for Leave to Amend 
Summons and Defendant's Cross-Motion to 
Sever and Dismiss as to Certain Entries 


Court No. 73-11-03015 
Port of New York 
[Plaintiff’s motion denied without prejudice; defendant’s cross-motion denied.} 
(Dated June 24, 1976) 


Barnes, Richardson & Colburn (Edward F. Christopher of counsel) for the 
plaintiff. 

Rex E. Lee, Assistant Attorney General (Alan L. Langus, trial attorney), for 
the defendant. 


Materz, Judge: Plaintiff, alleging that its name was inadvertently 
abbreviated on the entry documents and that the error was followed 
on the summons filed in this action, has moved to amend the summons 
by changing the plaintiff’s name thereon from ‘Creative Playthings” 
to “Creative Playthings, Division of CBS, Inc.” Plaintiff asserts that 
this amendment will not prejudice defendant’s rights ‘“‘since Creative 
Playthings, Division of CBS, Inc. was at all times the actual plaintiff 
in this action.” 

Defendant opposes the motion and has cross-moved to have entries 
228509, K167518 and 328312, which are covered by protest No. 
1001-—3-006912, one of the two protests designated in the summons,’ 
” 2 Phedamninbels also includes protest No. 1001-3-006287, filed in the name of “Creative Playthings (Div. of 
Columbia Broadcasting) (Systems Inc.)’’ which covers entry 297693. Although this entry is not involved 


in defendant’s cross-motion to dismiss, it is subject to defendant’s opposition to plaintiff’s motion to amend 
the summons. 
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severed from this action and dismissed with prejudice as to all claims 
relating thereto on the grounds that the court lacks jurisdiction of the 
subject matter and plaintiff lacks standing to maintain the. action. 

The gravamen of defendant’s opposition and cross-motion is that 
protest No. 1001-3-006912 was filed by ‘‘Creative Playthings Inc.,’’ 
the summons was filed by ‘‘Creative Playthings,” and the complaint 
was filed by “Creative Playthings, Division of CBS, Ine.” In this 
connection, defendant relies upon plaintiff’s reply to affirmative de- 
fense No. 21 of defendant’s answer to the complaint, which reply 
admits that neither ‘‘Creative Playthings Inc.” nor “Creative Play- 
things” was a “‘person’” ‘‘with respect to the subject matter of the 
instant action when it filed the protest, or the summons herein, or at 
any time relevant to this action.” ? In this setting, defendant alleges 
that the protest was invalid and the summons a nullity which did not 
confer jurisdiction upon this court. 

Defendant, citing 28 U.S.C. 1582(a), as amended,’ also argues, some- 
what inconsistently (memorandum, pp. 2-3) that this court lacks 
jurisdiction because “Creative Playthings”’ designated on the summcns 
is not the “ ‘person [i.e., Creative Playthings Inc.] whose protest * * * 
has been denied * * *’ by Customs.” 

Defendant does not dispute the validity cf decuments submitted 
by plaintiff in support of its motion which show that ‘Creative 
Playthings, Inc.’’ was incorporated in New York State in 1950; that on 
July 18, 1966 the corporate name was changed to “Barecap, Inc.’’; 
and that on that same day, Columbia Broadcasting System, Inc., 
a New York corporation, purchased and acquired substantially all of 
the assets and properties of Barecap, Inc. and Creative Playthings, 
Inc., including the name of the latter and the right to use the name, 
“‘Creative Playthings,” among others. 

Defendant agrees that ‘Columbia Broadcasting System, Inc.” 
is the “proper plaintiff herein,’ but contends that the filing of the 
protest by the ‘‘nonexistent ‘Creative Playthings Inc.’”’ constitutes 
a ‘‘basic jurisdictional defect’’ which, in the absence of any prcof 
that “‘indicate[s] the exact relationship’ between the two parties, 
cannot be remedied by amending the summons (defendant’s reply 


2 Plaintiff asserts, however, in its reply to affirmative defenses Nos. 13 and 14, that a!beit ‘‘Creative Play- 
things, Inc.”” was erroneously designated on protest No. 1001-3-006912 and “Creative Playthings’ was 
erroneously designated on the summons, both the protest and the summons were “actually filed by Creative 
Playthings, Division of CBS, Inc.” 

3 Sec. 582(a), as amended, provides in pertinent part: 

The Customs Court shall have exclusive jurisdiction of civil actions instituted by any person whose 
protest pursuant to the Tariff Act of 1930, as amended, has been denied, in whole or in part, by the appro- 
priate customs officer... . 
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memorandum, p. 2). Defendant claims, m addition (Gd. ‘at 3) that 
there is no proof that protest No. 1001—3+006912 (filed by plaintiff’s 
counsel) was filed by or on' behalf of the proper corporate entity; 
it also contends that plaintiff is attempting to replace the present 
caption on the summons witha ‘deliberate misnomer for plaintiff” 
(ibid.); and that the proposed amended name, “Creative Playthings, 
Division of CBS, Inc.,” is neither the importer, consignee nor au- 
thorized agent of the person paying any charge or exaction within the 
meaning of section 514(b)(1) of the Tariff Act ‘of 1930, as amended 
(i9 U.S.C. 1514(b)(1)).*' See defendant’s memorandum, p: 2. 

-laintiff’s response to defendant’s charges: is’ that: all relevant 
papers herein “enequivocally” refer to “Creative Playthings, Di- 
vision of CBS, Inc.” as plaintiff and that at all times the Bureau of 
Customs (since redesignated the Customs Service) and the Assistant 
Attorney General’s Office (Department of Justice) were aware of the 
proper plaintiff herein. 

Against this background of charges and countercharges, the court 
turns for enlightenment to the documents and other papers com- 
prising the official files in the entries herein. 

It is noted that entry No. K167518; entered September 18, 1972, 
and entry No. 228509, entered October 10, 1972) list the importer of 
record as “Creative Playthings” and that the commercial invoice 
accompanying each of these entries lists the purchaser as “Creative 
Playthings Inec.”’ Both entries are covered by ‘Term Bond No. 113+ 
31686. The Carrier’s Certificate in entry K167518 lists the “owner/ 
consignée”’ as “Creative Playthings” and the Speical Customs Invoice 
accompanying entry 228509 also lists the purchaser ‘as: “Creative 
Playthings.” The bill of lading in the latter entry is made out to the 
order of ‘Taub, Hummel & Schnall, Ine.,”) customhouse “brokers. 
The file in entry 228509 also contains an Application and Special 
Permit for Immediate Delivery (Customs Form 3461), dated Septem- 
ber 20, 1972, which states that the merchandise is to be entered in the 
name of “Columbia Broadeasting System Inc Creative Playthings 
Div”. The ‘application also states: “‘Term Bond No. 113-31686 on 
file in the name of Columbia Broadcasting System Inc as principal, 
for the period beginning 10/1/71 and ending 9/30/72. $100,000-” 
The “signature of owner, consignee, or agent’’ is shown in type as 
‘Columbia Broadcasting System Inc. Creative: Playthings: Div.,’’ 
followed by an illegibly written signature of its ‘“‘atty.”” Notations on 
the bill of lading and the back of the commercial invoice show that the 


4 Sec. 514, as amended, provides in pertinent part: 
> . - Except as otherwise provided . . . protests may be filed by the importer, consignee, or any authorized 
agent of the persons paying any charge or exaction, or filing any claim for drawback, or seeking entry or 
delivery, with respect to merchandise which is the subject of a decision in subsection (a) of this section. 
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merchandise was released prior to entry on September 26, 1972. It is 
also observed that according to the notation on the Carrier’s. Certifi- 
cate and the back of the commercial invoice, one piece covered by 
entry K167518 was released on September 7, 1972, also prior to entry. 

The abovementioned immediate delivery permit. (Customs, Form 
3461) issued in connection with the merchandise covered by entry 
228509 acquires special significance in light of defendant’s claim. For 
one thing, it indicates that the term bond (No, 113-31686) under 
which both this entry and entry K167518. were entered was in the 
name of “Columbia Broadcasting System Ine.,” as. ‘‘principal’’ *> and 
that the application for immediate delivery was signed by the attorney 
for “Columbia Broadcasting System Inc. Creative Playthings Diy.” 
as the owner, consignee or agent. Thus, there is no question that the 


? 


relationship between ‘‘Creative Playthings” and “Columbia Broad- 
casting System Inc.’’ was on record with and known to Customs and 
that the importer filing the bond was listed therein,as “Columbia 
Broadcasting System Inc.” 

Another salient aspect of the immediate delivery permit is the 
requirement governing its issuance, as set forth in section 8.59 of the 
Customs Regulations then in effect. (19.C.F.R. 8.59 (1972)), which 
provided, in pertinent part: 


(a) Whenever the issuance of a special permit for delivery 
pursuant to section 448(b), Tariff Act of 1930, is necessary in 
order to avoid unusual loss or inconvenience to the importer or 
to the carrier bringing the merchandise to the port, or more 
effectively to utilize customs manpower or to eliminate or reduce 
congestion on docks at airports, or other places, such a permit 
may be’ issued for the release of any perishable article or any 
other article for which delivery can be permitted with safety 
to the revenue, upon appropriate application, as hereinafter 
provided. 


* * * * * * * 


(c), Applications for special permits for’ the delivery of’ im- 
ported articles prior to entry therefor shall be’ made in dupli- 
cate on Customs Form 3461, and shall be supported, by evidence 
satisfactory to the district director of customs of the right of the 
applicant to make entry for the articles with respect to which the 
application is filed. . . . [Emphasis added.] 


5 In this connection, we refer to section 8.28(a) of the Customs Regulations in effect during-this-period” 
(19 C.F.R. 8.28(a) (1972)), which provided, in pertinent part, that— 
(a) When the importer desires the release from customs eustody of any part of the merchandise before 
(1) the full amount of duties, including dumping or other special duties and charges, due thereon or the 
right to free entry has been ascertained by liquidation of the entry, (2) the right of such merchandise to 
admission into the United States has been determined by the proper officer, or (3) any document re- 
lating thereto required by law or regulations has been furnished, he shall, except as hereinafter indicated, 
file a bond on Customs Form 7551, 7553, or other appropriate form, at the time of entry or prior to such 
release. . . . [Emphasis added.] 
Thus, the term bond filed with Customs was in the name of the importer. 





62 CUSTOMS COURT 


Therefore, insofar as the merchandise covered by entry 228509 is 
concerned, the Bureau of Customs was not only satisfied’ as to the 
“Tight of the applicant to make entry for the articles,” it allowed 
that applicant to make entry in the name of “Creative Playthings,” 
with full knowledge that the “principal” was ‘Columbia Broad- 
casting System Inc.” and that the consignee was ‘Columbia Broad- 
casting System, Inc. Creative Playthings Div.” * In other words, 
the aforesaid names were used interchangeably in the customs 
transaction involved in entry 228509 with both the knowledge and 
consent of the Bureau of Customs. 

Inasmuch as entry K167518 was covered by the same term bond, 
and the same principal was designated therein, it appears that a 
like situation existed therein regarding the designation of ‘Creative 
Playthings” rather than “Columbia Broadcasting System Inc.’ as 
importer of record; that is, entry was made under the former name 
with the knowledge and consent of Customs. 

Turning to entry 328312, which is also the subject of defendant’s 
cross-motion, it is noted that the importer of record is listed as 
“Creative Playthings Inc’, and that the commercial and special 
customs invoices list the purchaser, respectively, as ‘Creative Play- 
things Inc.” and “Creative Playthings.” The entry was made under 
Term Bond No. 113-34590, and an immediate delivery permit 
(Customs Form 3461) was also issued in connection with this shipment. 
The application for immediate delivery states that the merchandise 
is to be entered in the name of ‘‘Columbia Broadcasting System Inc. 
Creative Playthings” and refers to ‘““Term Bond No. 113-34590 on 
file in the name of Columbia Broadcasting System Inc. and its Div. 
Creative Playthings as principal, for the period beginning 10/1/72 
and ending 9/30/73.”’ The merchandise was released ‘prior to entry on 
December 19, 1972. Accompanying this entry is an Entry Record 
document (Customs Form 5101) signed by ‘‘Creative Playthings Inc. 
Taub Hummel & Schnall, Inc. Atty.” ? 

Thus, as in the case of the other. two entries, the relationship 
between ‘Columbia Broadcasting System, Inc.” and ‘Creative 
Playthings” was clearly set forth in the official papers. It therefore 
must be concluded that when entry was made (subsequent to the 
release of the merchandise) in the name of ‘‘Creative Playthings, Inc.” 


6 It must be emphasized that defendant does not suggest nor does the court find any evidence whatsoever 
of any impropriety with respect to the entering of the merchandise involved in this action. 

7 This document shows January 4, 1973 as the date of entry, although on the protest and summons the 
date of entry is listed as 12/29/72. No explanation is given for the discrepancy in these dates. 
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the Bureau of Customs was well aware of the identity of the importer 
of record.® ; 

In short, it is seen that the term bonds covering the three entries in 
issue were filed with the Bureau of Customs by the importer either’as 
“Columbia Broadcasting System Inc.” or “Columbia Broadcasting 
System Inc. and its Div. Creative Playthings.” Accordingly, the 
entries in question were filed, not by “nonexistent”’ persons, which 
would be the case if one were to pursue defendant’s logic, but by or on 
behalf of a very real corporate entity, using an’ abbreviated version of 
its name.® Hence, whether the entity with which it was dealing was 
listed as ‘‘Creative Playthings,” ‘Creative Playthings Inc.,” or, more 
appropriately, “Creative Playthings Div. of Columbia Broadcasting 
System Inc.,” the Bureau of Customs was fully cognizant throughout 
these transactions of the identity of the party entering the merchan- 
dise and filing the protests herein, or on whose behalf these actions 
were undertaken. 

Furthermore, any doubt remaining as to the relationship between 
the parties designated on entries 328312, 228509 and K167518, on 
protest No. 1001-3-006912, and on the summons is cleared up by 
reference to the “importer’s number” appearing on both protests 
herein. On this aspect, section 24.5 of the Customs Regulations then 
in effect (19 C.F.R. 24.5, 1972) provided, in pertinent part that— 


(a) Each person, business firm, Government agency, or other 
organization shall file Customs Form 5106, Notification of or 
Application for Importer’s Number or Notice of Change of 
Name or Address, with the first dutiable formal entry which he 
submits or the first requests for services that will result in the 
issuance of a bill or a refund check upon adjustment of a cash 
collection. 

(b) The number to be used when filing Customs Form 5106 
shall be . . . . This number shall be used in all future customs 


transactions when an importer number is required. . . . [Emphasis 
added.] 





§ Itis to be noted that entry 297693, dated December 5, 1972, which, as previously indicated, is covered by 
protest 1001-3-006287, also involved in this action, but not the subject of defendant’s erdss-motion, lists 
“Creative Playthings Div of Columbia Broadcasting System Inc.” as importer of record. The commercial 
and special customs invoices covering this entry name the purchaser, respectively, as “Creative Playthings 
Inc.” and “Creative Playthings.” The term bond number is listed as 113-31686 on the consumption entry 
but is given as 113-34590 (the same asin entry 328312) on the accompanying Application and Special Permit 
for Immediate Delivery (Customs Form 3461). The application lists the consignee as “Columbia 
Broadcasting System Inc. Creative Playthings” and states: “Term Bond No. 113-34590 on file in the 
name of Columbia Broadcasting System Inc. and its Div. Creative Playthings as principal, fer the period 
beginning 10/1/72 and ending 9/30/73.”’ The “owner, consignee cr agent”’ is listed as “Columbia Broadcasting 
System, Inc. Creative Playthings.” [he merchandise was released on November 24, 1972. 

9 Significantly, defendant does not question the entry of the merchandise in the name of ‘Creative Play- 
things” or “‘Creative Playthings Inc.” 
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In addition, section 174.13(2) of the Customs Regulations then 
in effect (19 C.F.R. 174.13(2), 1972) required the protest to set 
forth “[t]he importer number of the protestant.’ And on this score, 
protest 1001-3-006912 (“Creative Playthings Inc.’’)—which is here 
under challenge—and protest 1001-3-006287 (‘‘Creative Playthings 
(Div. of Columbia Broadcasting) (Systems Inc.)”), both of which 
are cited on the summons herein, list the same importer number— 
13-0590730. It follows from this that the presence of the identical 
importer number on both protests should have alerted defendant (or 
its counsel) to the fact that the same firm, albeit using variants of its 
name, was involved in these transactions. 

Accordingly, while the better practice would have been to have 
utilized the full name of the importer and to have included “Columbia 
Broadcasting System, Inc.” as the protesting party on protest No. 
1001-3-006912, in view of the known identity of the protestant and 
the listing of its importer number, we find no basic jurisdictional de- 
fect in the fact that only “Creative Playthings Inc.” is shown thereon. 
At the most, failure to include ‘“‘Columbia Broadcasting System, Inc.” 
was technical error, and the government has suffered no administra- 
tive burden or prejudice from the manner in which that protest was 
filed. We therefore conclude that the protest comports with the re- 
quirements of section 514, supra. As our appellate court has observed 
recently, section 514 should be liberally construed in the furtherance 
of justice. United States v. Wedemann & Godknecht, Inc. a/c Atwater 
Throwing Co., 62 CCPA 86, 515 F.2d 1145, C.A.D. 1151 (1975). 
Although the designations shown on the protest and the summons 
may have been the result of carelessness, in the words of Wedemann, 
62 CCPA at 92, ‘‘the penalty should fit the crime,” and the importer- 
plaintiff “‘should not have to foot the bill for improving professionalism 
in the customs bar and among brokers.”’ Ibid. 

Similarly, with respect to the summons filed herein, although the 
caption thereon is incomplete, we do not find, in view of the known 
identity of the party named thereon, that it is jurisdictionally defective. 

For the reasons stated, defendant’s motion to sever and dismiss en- 
tries 228509, K167518 and 328312 is denied. 

However, on plaintiff’s motion to amend the summons, we find on 
this record that ‘Creative Playthings” is a division of ‘‘Columbia 
Broadcasting System, Inc.,”’ not “CBS, Inc.” There is no evidence of 
record to indicate the existence of “CBS, Inc.’ as a corporate entity 
or as the importer of record herein. Plaintiff’s motion is therefore 
denied without prejudice to its renewal upon a proper showing. 
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International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 


DEPARTMENT OF THE TREASURY, July 8, 1976. 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the informa- 
tion of Customs Officers and others concerned. 


Vernon D. Acres, 
Commissioner of Customs. 





[TA-201-15] 
Piant HANGERS 


Notice of Investigation and Hearings 


Investigation Instituted. In view of submissions received from the 
firm of Knots To You, Inc., Van Nuys, California, and others, the 
United States International Trade Commission upon its own motion, 
on June 22, 1976, instituted an investigation under section 201(b) of 
the Trade Act of 1974 to determine whether plant hangers, of wood; 
of vegetable fibers, of wool, or of manmade fibers; of iron or steel or 
of copper; or of leather or of shell; all the foregoing of the types 
provided for in items 206.95 and 206.98; 365.78, 365.82, 365.86, 366.79, 
366.84, 367.30, and 367.60; 653.95, 654.00, and 654.05; and 791.90 
and 792.50 of the Tariff Schedules of the United States, are being 
imported into the United States in such increased quantities as to be 
a substantial cause of serious injury, or the threat thereof, to the 
domestic industry producing an article like or directly competitive 
with the imported article. 

Public hearings ordered. Public hearings in connection with this 
investigation will be held in Los Angeles, California, on August 24, 
1976, at a time and place to be announced; and in Washington, D.C., 
at 10 a.m., e.d.t., on August 31, 1976, in the Hearmg Room, United 
States International Trade Commission Building, 701 E Street, NW. 
69 
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Requests for appearances at the hearings should be received, in 
writing, by the Secretary of the Commission at his office in Washington 
not later than noon of the fifth calendar day preceding the hearing. 

Inspection of petition. The petition filed in this case is available 
for public inspection at the Office of the Seeretary, United States 
International Trade Commission, and at the New York City. office 
of the United States International Trade Commission located at 6 
World Trade Center. 

By order of the Commission. 

Kgnnetu R: Mason, 
Secretary. 


Issued June 29, 1976. 


[Investigation No. 337-TA-26] 
Certain SotpeR Removat WIckKs 
Notice of Investigation 


Notice is hereby given that— 

A complaint was filed with the United States International Trade 
Commission on May 10, 1976, on behalf of Solder Removal Company 
and Jesse C. Hood, both of Covina, California, alleging unfair methods 
of competition and unfair acts within the meaning of section 337 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1337), in the importa- 
tion into the United States of certain solder removal wicks, or in their 
sale, by reason of (1) their coverage by one or more claims of U.S. 
Letters Patent No. 3,627,191, (2) their being ‘‘passed off”’ as the 
product of the Solder Removal Company,, (3) their being falsely 
labeled as having a registered trademark, and (4) their being falsely 
advertised with the words ‘‘patents are applied” for and ‘‘Pat. pend.” 
Complaints further allege that the effect or tendency of the unfair 
methods of competition and unfair acts is to destroy or substantially 
injure an industry, efficiently and economically operated, in the United 
States. Complainants request that the imports in question be excluded 
from entry into the United States or, alternatively, that respondents 
be ordered to cease and desist from engaging in the alleged unfair 
methods of competition and unfair acts. 

Having considered the complaint above, the United States Inter- 
national Trade Commission on June 24, 1976, OrpErED— 

(1) That pursuant to subsection (b) of section 337 of the Tariff 
Act of 1930, as amended, an investigation be instituted to determine 
whether, on the basis of the foregoing allegations, there is.a violation 
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of this section in the importation of such solder removal wicks into 
the United States, or in their sale. 
(2) That for the purpose of the investigation so instituted, 


Signalarm, Inc. 
1348 Page 
Springfield, Mass. 
: Spirig 
CH-8640 Rapperwil 
P.O. Box 160 
Speerstrasse 14, Switzerland 


are alleged to be involved in the importation of such solder removal 
wicks into the United States, or in their sale, as owners, importers, 
consignees, or agents of either, and are hereby named as respondents 
upon whom the complaint will be served. 

(3) That for. the purposes of the investigation so instituted, 
Myron R. Renick, United States International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, is appointed as Presiding 
Officer. 

(4) That for the purposes of the investigation so instituted, 
Steven D. Moskowitz, United States International Trade Commission, 
701 E St., N.W., Washington, D.C. 20436, is hereby named as Com- 
mission investigative attorney. 

Responses must be submitted by the parties in accordance with 
section 210.21 of the Commission’s Rules of Practice and Procedure, 
as amended (41 FR 17710; Apr. 27, 1976). Such responses will be 
considered by the Commission if received not later than 30 days 
after the date of service of the complaint pursuant to sections 201.16(d) 
and 210.21(a) of the Commission’s rules, as amended. 

Extensions of time for submitting a response will not be granted 
unless good and sufficient cause is shown therefor. 

The complaint, with the exception of confidential information re- 
ferred to therein, is available for inspection by interested persons at 
the Office of the Secretary, located in the United States International 
Trade Commission Building, 701 E Street NW., Washington, D.C. 
20436, and in the New York City Office of the Commission, located 
at 6 World Trade Center. 

By order of the Commission. 

Kennet R. Mason, 


Secretary. 
Issued June 28, 1976. 














Index 
US. Customs Service . 


T.D. No, 
Antidumping, finding of dumping; water circulating pumps, wet motor 
type, from the United Kingdom; sec. 153.43, C.R., amended-....-.-. 76-190 


Bonds; approval of consolidated aircraft bond (air carrier blanket bond); 
CF 76055 _..2220020_ 28.284 UBDS. A Jo. .2eLeic Dap BiLt aus 76-191 


Customs Court 


Articles of papier-mache, not specially provided for; figures, papier-mache, C.D. 
4659 


Cameras other than fixed focus; printers and parts, internegative, C.D. 4661 
Chief use: 
Household articles, C.D. 4662 
In household not established; hose fittings, C.D. 4662 
Judicial notice, C.D. 4662 
Testimony by sales and marketing executives, C.D. 4662 
Clerical error; untimely protest, C.D. 4657 
Common meaning; doll, C.D. 4657 
Construction: 
Antidumping Act of 1921: 
Sec. 160(a), C.D. 4658 
Sec. 162, C.D. 4658 
Sec. 166, C.D. 4658 
Sec. 201(a), C.D. 4658 
Sec. 207, C.D. 4658 
Code of Federal Regulations, title 19: 
Sec. 8.28(a) (1972), C.R.D. 76-4 
Sec. 8.59 (1972), C.R.D. 76-4 
Sec. 24.5 (1972), C.R.D. 76-4 
Sec. 153.49(a), C.D. 4658 
Sec. 153.56, C.D. 4658 
Sec. 174.13(2), (1972), C.R.D. 76-4 
Customs Regulations: 
Sec. 8.28(a), C.R.D. 76-4 
Sec. 8.59, C.R.D. 76-4 
Sec. 24.5, C.R.D. 76-4 
Sec. 174.13(2), C.R.D. 76-4 
Rules of the U.S. Customs Court: 
Rule 4.7(b) (1) (2), C.D. 4658 
Rule 4.7(b) (2), C.D. 4657 
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Construction—Continued 
Tariff Act of 1930, Sec. 514, C.D. 4658, C.R.D. 76-4 
Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation 10(e) (i), C.D. 4662 
Item 256.75, C.D. 4659 
Item 653.95, C.D. 4662 
Item 654.20, C.D. 4662 
Item 657.20, C.D. 4662 
Item 657.80, C.D. 4662 
Item 685.23, C.D. 4657 
Item 688.40, C.D. 4661 
Item 722.16, C.D. 4661 
Item 722.18, C.D. 4661 
Item 722.34, C.D. 4661 
Item 722.94, C.D. 4661 
Item 737.20, C.D. 4659 
Item 737.40, C.D. 4659 
U.S. Code: 
Title 19: 
Sec. 160(a), C.D. 4658 
Sec. 162, C.D. 4658 
Sec. 166, C.D. 4658 
Sec. 483, C.D. 4658 
Sec. 485(d), C.D. 4658 
Sec. 1483, C.D. 4658 
Sec. 1514, C.D. 4658 
Sec. 1514(b) (i), C.R.D. 76-4 
Sec. 1514(b) (2), C.D. 4657 
Sec. 1514(c), C.D. 4657 
Sec. 1520(c)(1), C.D. 4657 
Sec. 1582(a), C.R.D. 76-4 
Title 28, sec. 1582(c) (1), C.D. 4658 


Dedication to use; parts of sanitary wares (sinks), C.D. 4662 
Definition (see Words and Phrases) 
Delivery permit, immediate; identity of party making entry and filing protest 
known to customs officials, C.R.D. 76-4 
Doll; common meaning, C.D. 4659 
Dolls: 
Eo nomine, C.D. 4659 
Papier-mache figures, C.D. 4659 


Eo nomine; dolls, C.D. 4657 ’ 
Electrical articles and electrical parts of articles, not specially provided for; parts 
of internegative printers, C.D. 4661 

Enlargers and camera-enlargers, other; internegative printers, C.D. 4661 
Equipment specially designed for photofinishing still pictures: 

Photographic equipment, C.D. 4661 

Printers, internegative, C.D. 4661 
Evidence insufficient; proper party plaintiff, C.D. 4658 
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Figures, papier-mache; articles of papier-mache, not specially provided for, C.D, 
4659 
Fittings, hose; household articles of metal, C.D. 4662 


Hose fittings: 

Chief use in household not established, C.D, 4662 

Parts of hoses, C.D. 4662 

Zinc not more specifically provided for, articles of, C.D. 4662 
Household articles: 

Chief use, C.D. 4662 

Of metal; fittings, hose, C.D. 4662 


Identity of party making entry and filing protests known to customs officials; 
delivery permit, immediate, C.R.D. 76-4 
Importer: 
Name of; protest, summons and complaint in different names, C.R.D. 76-4 
Number of protestant on protests, identical; protest, C.R.D. 76-4 
Internegative printers; enlargers and camera-enlargers, other, C.D. 4661 
Iron or steel not more specifically provided for, articles of; sink strainer bases, 
C.D. 4662 


Judicial notice; chief use, C.D. 4662 
Jurisdiction: 

Motion to dismiss for lack of; untimely protest, C.D. 4657 

Of court, lack of; sever and dismiss entries, cross-motion to, C.D. 76-4 
Jurisdictionally defective, not; summons incomplete, caption on, C.R.D. 76-4 


Lack of prosecution, motion to dismiss for; proper party plaintiff, C.D. 4658 
Legislative history; Tariff Classification Study, 1960, Explanatory and Back- 
ground Materials, Schedule 7, C.D. 4661 


Motion to dismiss for lack of jurisdiction; protest untimely, C.D. 4657 
Owner’s declaration filed, no; plaintiff, proper party, C.D. 4658 


Paper-mache figures; dolls, C.D. 4659 
Parts of: 
Enlargers and camera-enlargers, other; printers, parts of internegative, 
C.D. 4661 
Hoses; hose fittings, C.D. 4662 
Internegative printers; electrical articles and electrical parts of articles, not 
specially provided for, C.D. 4661 
Sanitary wares: 
(Sinks) ; dedication to use, C.D. 4662 
Strainer bases, sink, C.D. 4662 
Photographic equipment; equipment specially designed for photofinishing still 
pictures, C.D. 4661 
Plaintiff’s proper party: 
Owner’s declaration filed, no, C.D. 4658 
Prosecution, motion to dismiss for lack of, C:D. 4658 
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Printers: 
And parts, internegative; cameras other than fixed focus, C.D. 4661 
Internegative; equipment specially designed for photofinishing still pictures, 

C.D. 4661 
Parts of internegative; parts of enlargers and camera-enlargers, other, C.D. 
4661 


Proper party plaintiff: 
Evidence insufficient, C.D. 4658 
Lack of prosecution, motion to dismiss for, C.D. 4658 
Summons, motion to amend, C.R.D. 76-4 
Prosecution, motion to dismiss for lack of; plaintiff, proper party, C.D. 4658 
Protest: 
Importer number of protestant on protests, identical, C.R.D. 76-4 
Involving original classification not within-scope of reliquidation; reliquida- 
tion concerned with ad valorem rate, C.D. 4657 
Summons and complaint in different names; importer, name of, C.R.D. 76-4 
Untimely; motion to dismiss for lack of jurisdiction, C.D. 4657 


Reappraisement decision: 
Issue: 

Export value—such merchandise—presumption of correctness—Dis- 
posable cigarette lighters designated HD-600 manufactured in and 
exported from Japan between February and April 1971, and appraised 
upon entry on the basis of export value as defined in 19 U.S.C.A. 
sec. 140la(b) at $3.38 per dozen, net packed, on the basis of disposable 
cigarette lighters designated GL-160 manufactured in and exported 
from Japan to the United States in December 1970, by the same 
manufacturer and found by the appraising official to be the same as 
the imported lighters, were held to be properly appraised in the ab- 
sence of evidence that the GL-160 lighter was dissimilar to the im- 
ported lighter, and the importer having failed to establish that the 
appraisement was void by reason of lack of designation and examina- 
tion of merchandise which had been examined and released under 
immediate delivery permit procedures. Rosen Enterprises, Inc., C.D. 
4660... 

Merchandise: 
Cigarette lighters, C.D. 4660 
Reliquidation concerned with ad valrem rate; protest involving original classifica- 
tion not within scope of reliquidation, C.D. 4657 


Sanitary wares and parts thereof; sink strainer bases, C.D. 4662 
Sever and dismiss entries, cross-motion to; jurisdiction of court, lack of, C.D. 
76-4 
Sink strainer bases: 
Iron or steel not more specifically provided for, articles of, C.D. 4662 
Sanitary wares and parts thereof, C.D. 4662 
Use, dedication to, C.D. 4662 
Strainer bases, sink; parts of sanitary wares, C.D. 4662 
Summons: 
Incomplete, caption on; jurisdictionally defective, not C.R.D. 76-4 
Motion to amend; proper party plaintiff, C.R.D. 76-4 
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Testimony by sales and marketing executives; chief use, C.D. 4662 


Untimely protest: 

Clerical error, C.D. 4657 

Jurisdiction, motion to dismiss for lack of untimely protest, C.D. 4657 
Use, dedication to; sink strainer bases, C.D. 4662 


Words and phrases: 
Doll, C.D. 4659 
Keepsake, C.D. 4659 
Souvenir, C.D. 4659 


Zinc not more specifically provided for, articles of; hose fittings, C.D. 4662 


International Trade Commission Notices 


Certain solder removal wicks; notice of investigation; 337-TA-26; p. 70. 
Plant Hangers; notice of investigation and hearings; TA-201-15; p. 69. 





UNITED STATES 


GOVERNMENT PRINTING OFFICE 


AND FE 
PUBLIC DOCUMENTS DEPARTMENT Oe ee eee 


U.S, GOVERNMENT PRINTING OFFICE 


WASHINGTON, D.C. 20402 s7s 


OFFICIAL BUSINESS 


U.S. GOVERNMENT PRINTING OFFICE: 1976 





io 





